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Held : that the claim was one which could not he lawfully acquired by prescriptimi. 

This was an appeal of the Plaintiffs from the judgment of the District 
Court of Nicosia. 

The Plaintiffs, who were inhabitants of the village of Nesou, claimed to 
restrain the Defendants from taking the whole water of the river Yalia 
by making a dam across the River at Nesou and turning the water into 
the Defendants' channel and taking the water and selling it to the Dali 
people and others. 
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CASES 



DECIDED BY 



THE SUPREME COUKT OF CYPRUS 



ON APPEAL. 



[HUTCHINSON, C.J. and TYSER, J.] HUTCHIN- 

SON, C.J. 

PAPA PHILIPPO JIAJI MICHAEL and others, Plaintiffs, tyser, j. 



V. 



1905 



CHRISTODOULO aEORGIADES and another, Defendants. ^'H^^ 

Water— Public uiver, rights of Public— User ab antiquo— Prescrip- 
tive RIGHTS— Pleading — Mejelle, Articles 1238, 1239, 1254, 1255, 1266, 
AND 1675 — Land Code, Article 124— Injunction. 

A public river is a river which is not possessed by any person. The right of 
iising a public river is as set out in the Mejelle. Where a question arises bettoeen 
two or more persons as to the right of user for irrigation, the way in lohich the 
lands of tlie paHies have been irrigated from time immemorial will alone be 
considered. 

No one can acquire by prescription rights over a public river otiier than those 
given him by the law. 

When any one claims a user of the water of a public river for irrigation in excess 
of that enjoyed by the geTieral public and based on immemorial mutual dealings 
between himself and others^ he should state at the settlement of issues what are the 
ah a?itiquo mutual dealings with reference to irrigatiati as regards his own lands 
and those of the other party to the dispute. 

The Defendants claimed to have an ab antiqiw right to dam tJie river Yaliafj'om 
1st March to 1st November' and take the water and use it for any purpose they 
wished and to sell it. 

Held : tJiat the claim was one which could n^t be lawfully acquired by prescriptimi. 

This was an appeal of the Plaintiffs from the judgment of the District 
Court of Nicosia. 

The Plaintiffs, who were inhabitants of the village of Nesou, claimed to 
restrain the Defendants from taking the whole water of the river Yalia 
by making a dam across the River at Nesou and turning the water into 
the Defendants' channel and taking the water and selling it to the Dali 
people and others. 
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HUTCHIN- The Defendants, who were the owners of the Chiftlik, contended that 

^^^' ^•'^* what they did they had done ah antiqiw. They claimed an al antiqiio 

TYSER, J. rig^it to dam the river from the 1st of March to the Ist of November, 

^—^ and to take the water of the river to an extent not exceeding the amount 
Papa Phi- • • 

Lippo Haji which their channel would take, and to use it for their lands and mill 

Michael and to do what they like with the water and to sell it. 

Christo- Artemis and Epenetos for the Appellants. 

DouLo Geor- Theodofou^ Pascal and Seven's for the Respondents. 

f T ATIU'^ 

Judfjment : In this case the Plaintiffs' claim in the writ is "to 

Nov, 3 restrain the Defendants from taking the whole water of the river Yalia 
and damaging the PlaintiflFs." 

The cause of action was more particularly stated at the settlement of 
issues as follows : " the Defendants have made a dam across the river at 
Nesou, turning the water into the Defendants' channel," and "the 
Defendants take the water and sell it to Dali people and others." 

Before considering the issues, and in order that it may be understood 
what issues of fact are raised, we will consider what are the rights given 
to people by the Law as to the user of the water of a river such as the 
Yalia is admitted to be. 

Rivers are divided into two classes, viz.: rivers which are public and 
rivers which are memluke (possessed) : (Mejelle, Arts. 1238, 1239.) 

It appears from the note in Ali Hider's Commentary on the Mejelle 
to the Art. 1239 that there was at one time a difference of opinion 
as to what constituted a public river and what was a special (khas) river, 
but that the law is as now laid down in the Mejelle, viz.: that a river is 
public which is not possessed (memluke), and that other rivera are 
memluke. 

Ali Hider, citing from an Arabic commentary in his note on Art. 1 238 
of the Mejelle, says " the proof of these rivers being not memluke is that 
no one has any possession in any of them." 

Now it was admitted in the Court below that the Yalia was a public 
river, that is to say, a river over which no one has any special property. 

As to such rivers, in the citation in Ali Hider's note to Art. 1238 it 
is stated : " These rivers cannot be appropriated by any one as a posses- 
sion, and in a thing which is not possessed every one has a benefit." 

So also from Art. 1238 of the Mejelle it appears that public rivers are 
free for the use of all. 

The user which the public are allowed to make of these rivers is set 
out in the MejelM, Arts. 1254, 1255, 1265 and 1266. 

All men can drink from them and water their animals (Art. 1266.) 

Every one can irrigate his field from them, and open a canal or water 
channel to irrigate his field or for the construction of a mill. But it is 
a condition that he must not damage another (Art. 1265.) 

In the note to this Article in the Mira'at Mejelle it is stated as 
follows : — " No one is forbidden to cut off the river in any way if the act 
of cutting does not do damage to the public. If it causes damage by 
making it flow another way and flooding other lands he cannot cut it. 
And a person can put a mill on the river, because cutting the river for 
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the mill is like cutting it for irrigation. If this makes the river overflow HUTCHIN- 
and injures the rights of the public, or it keeps the water from a big ^^^i ^•^' 
river, or it prevents the passage of ships, it is forbidden." TYSER, J. 

So also in Ali Hider's note on Art. 1238 speaking about public rivers ^-^ 
it is stated, " if there is no injury to the public people can dam them ; j^jppo haji 
they can divert the water if no liarm is done to the villages or lands, and Michaef. 
open water channels." ' christo- 

It follows from the enactments above stated and the commentaries on doulo (Jeor- 
them that the Defendants were entitled to dam the river Yalia and use gia^des 
the water for irrigation or for a mill provided that they did not damage 
any others. 

As to the acquisition of further rights by ah antiqm user there are 
two enactments to be considered : 

(1) Art. 1675 of the Mejelle enacts that "no attention is paid to 
lapse of time in actions about lands the benefit from which belongs to 
the public, such as (amongst other things) a river." 

Ali Hider states that in this Article the rivers meant are rivei-s in 
which a village or several villages are interested. 

(2) In Art. 1 24 of the Land Code it is enacted as follows : — 

" In disputes about the right to a share of a stream and of irrigating, 
and water channels, the mutual dealings which are existing frona time 
immemorial are alone considered." 

We are of opinion that these two enactments must be read together and 
that it was not intended by the later enactment contained in the Mejelle 
to repeal the enactment in the Land Code ; and that the meaning of the 
two enactments is that no one can acquire by lapse of time rights over a 
public river beyond those rights which are given him by the law, but 
when a dispute arises between two or more parties as to the exercise of 
rights of irrigation, the way in which the lands of the parties have from 
time immemorial been irrigated will alone be considered. 

This rule applies as well to rivers owned in shares as to public rivers. 
The illustrations given by Atuf Bey are as follows : — 

" If for one part of the lands having a fixed share of a running stream, 
which is owned in shares, there is a right to the share of the running 
water from sunrise to noon, and for the other part a right from noon to 
sunset, and a dispute arises, this dealing between tlicm which has existed 
from time immemorial is observed and the dispute is settled in accordance 
with it. Therefore the owners of the other share in the stream cannot 
object to the water running to the fields of the person who has the share 
from noon to the setting of the sun or change the mutual dealings which 
have existed from time immemorial." 

Again he says "If the inhabitants of one village have lawfully 
acquired their immemorial right to irrigate their lands from water rising 
in another village the inhabitants of the other village cannot say, "• we 
will not permit you to irrigate because the water rises in our village.' " 

The above examples seem to refer to rivers which are not public, but 
the principles deducible from them apply equally to public rivers. 

The dealings between the parties which are observed would appear to 
be such dealings as have existed from time immemorial, and to which 
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HUTCHIN. objection might have been taken, as for example where owners of land 
^^^i^'*^' have given up their right to take water for a certain defined time, or 
TYSER, J. where they have allowed another to take benefit from water from time 

^-^ immemorial when they might have objected. 
Lippo Haj'i M^re user without interference with the right of another would not 
Michael seem to constitute a dealing between the parties within the meaning of 
Christo- ^^^ ^^^' ^^^ would such user although existing from time immemorial be 
DouLo Geor- decisive in any dispute which might arise. 

oiADEs ^g iQjig however as a person does not exceed what has been the 

immemorial manner of deahng between the owners of his land and the 
owners of other lands in the sense above indicated, with regard to sharing 
the benefits of a stream for the purposes of irrigation, the others cannot 
complain that such user causes damage. 

Having considered the law we will now consider the issues raised. 
The Defendants did not deny the allegation in the writ but defended 
their action on two grounds. 

(1) They said that what they did they had done ab anfiqiw. In the 
argument of the appeal the advocates for the Defendants stated the 
ab anfiqiw right which they claimed in tlie following manner. " The 
ab anfiqm right claimed by the Defendants is that from the 1 st March 
they are entitled to take water by damming the river, provided they 
don't take more than Defendants' channel will take, which takes about 
one mill's water. That they are entitled to mix the water of Pege and 
use it for Defendants' lands and Defendants' mill, and to do what the 
Defendants like with the water. That this right continues from the 1st 
March to 1st November." And they claimed among other things a right 
to sell the water. 

(2) The Defendants said that they caused no damage to the Plaintiffs. 
The Plaintiffs in reply said (1) that there could be no ab antiquo 

rights, because the river was a public river, and (2) that the ancient way 
in which the Defendants dealt with the river was to use it for irrigating 
and then return it to the river for the Nesou people to use. 

As regards the question of how far ab anfiguo rights can be acquired 
over a public river, it has already been shewn that although no prescriptive 
right can be acquired, when there is a dispute about irrigation, the 
manner in which the water of the river has been dealt with from time 
immemorial for the purpose of irrigating the lands of the parties to the 
dispute is alone to be considered. Therefore if the claim of the Defen- 
dants was limited to a claim to take water for irrigation and for a mill, 
they would be entitled to use the water of the river for those purposes in 
the same way as from time immemorial it had been used by mutual 
dealings between the owners of the Chiftlik lands and the lands of the 
inhabitants of Nesou. But there is no law under which the Defendants 
could acquire an ab antiqm right to take and sell water from a public 
river, nor would the mutual dealings between the owners of different 
lands with regard to this matter bind their successors in title. 

The Defendants' claim to an ab antiqm right to take the water of the 
river Yalia and sell it or do what they like with the water is therefore 
bad. 
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Papa Phi- 

Lippo Haji 

Michael 

r. 
' Christo- 



As regards the Defendants' claim to the user of the water for irrigation 
purposes, it really is not a distinct claim on which the Court can 
adjudicate. It is only part of a claim that the Defendants may take the 
water and sell it and make such use of it as they like. It must' fall with 
the other part of the claim. 

If a party to a dispute wishes to assert an ab antigiw right based on 
reciprocal dealings from time immemorial under Art. 124 of the Land 
Code, he should set out what is the mutual dealing as to irrigation doulo Geor 
between himself and the other party to the dispute from time immemorial, giades 
or rather what has been the manner of dealing as regards the lands of 
which he and the other party are owners. 

In this case for example the Defendants should have set out the ab 
antiquo arrangement as regards the lands of the village of Nesou and the 
lands of the Chiftlik, and stated that the Plaintiffs were, villagers of 
Nesou. Any ab antiqiio manner of dealing with the water for purposes 
of irrigation which they proved under such a defence would justify any 
user of the water made which was in accordance with it. 

As to damage, we are of opinion that there is sufficient legal damage to 
entitle the Plaintiffs to the injunction which they claim. The taking of 
the water for purposes other than those for which they are allowed by 
the law to use it, coupled with a claim of right to do so, is sufficient for 
that purpose. 

We do not think however that the Plaintiffs have proved any substantial 
pecuniary damage. 

Judgment reversed and appeal allowed with costs of appeal and below. 



[HUTCHINSON, C.J. and TYSER, J.] 
MUSTAFA SHEFKI EFFENDI, Plaintiff, 

KEBIA HANUM AHMED KASHID, Defendant 

Jurisdiction— Shbr' Court— Law VII op 1894, Sec. 47 ; Law X of 1885, 
Sec. 80— Administration of Estate of Deceased Moslem — Will. 

Tlie Qadi, administering the estate of a deceased Moslem^ one of whose heirs was 
absent from Cyprus, found that the Plaintiff was entitled to one-third of the estate 
under a will of the deceased. 

Held : that tlie Qadi had jurisdiction to adjudicate on the validity of the will 
for the purposes of administering the estate. On an application under Sec. 80 of 
Law X of 1885, tlie applicant applied that the Court should give a judgment in tlie 
form of a declaration that the Plaintiff was entitled to one-third of the immovable 
property of the deceased. 

Held : that the Court could not upon an application under that Section give 
such a judgment. 

This was an appeal from a decision of the District Court of Famagusta 
dismissing an application for execution of an Ham of a Qadi, made in 
the administration of the estate of a deceased Moslem, whereby the Qadi 
found that the applicant was entitled to one-third share of the estate of 
the deceased by virtue of a will. . 
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HUTCHIN- The District Court dismissed the appUcatiou on the ground that the 

^^^' ^•'^' claim was based upon words alleged to have been uttered by the deceased 

TYSER, J. and alleged to be a will, and was a claim for a Civil Court to deal with 

^-— ' and not within the jurisdiction of a Qadi's Court. 
Mustafa . •* ^ 

Shepki Efp. a. K, Artemis for the Appellant. 

Rebia ^^^' ^^^^^^^f^^i^^^s for the Respondent. 

Hanum Jmlgment : The Qadi was administei'ing the estate of a deceased 

KAsmD Moslem one of whose heirs was absent from Cyprus. Whether or no the 

Qadi had jurisdiction over such matters under the Cyprus Courts of 

Nov. 23 Justice Order, 1882, he undoubtedly has jurisdiction under the Law VII 
of 1894. 

The claim under the will arose in the course of administering the 
estate and it was necessary to decide it for the purpose of administration. 
It follows that the Qadi who has power to administer the estate must 
have power to decide on the claim. 

A will may be relied on as evidence of a right to property either in a 
Civil Court or in a Sher' Court ; and in cases within the jurisdiction of 
either Court, the Court in which the claim is made must in either case 
decide on the validity of the alleged will, if it is contested. 

The Court cannot refuse execution on the ground that the Sher' Court 
had no jurisdiction to adjudicate on the claim ; but there is another 
difficulty. 

The Applicant claims execution of an Ham giving him one-third of 
the movable and immovable property of the deceased. 

But it does not say from whom the movable property is to be recovered, 
and it is not proved who has the property. 

As to the immovable property there is no statement as to what 
immovable property is involved, nor how it is registered, nor. is there any 
information about it. 

The Ham is in effect a mere declaration that the applicant is entitled 
to one-third of the estate of the deceased man. It makes no order on 
any one or about any property. 

AYe put the case in the paper for further consideration and asked 
Mr. Artemis what writ or order he asked for. He said that the applicant 
does not seek any writ or order to curry out the decision of the Qadi as 
regards the movable property ; that the movables are in the custody of 
the Qadi and that as to them no writ is necessary. 

As to the immovables Mr. Artemis asks the Court to make an order 
that will enable the applicant to obtain registration of his one-third share. 
Mr. Artemis does not suggest any one to whom the Court should direct 
its order ; neither can we see what form the order should take. 

It was suggested that the Court should give a judgment in the form 
of a declaration that the applicant is entitled to be registered, as the 
Land Registry would act on that judgment. 

We are of opinion that the Court cannot make such declaration. It 
would be a declaration against the heirs ; but the heirs are not parties to 
any action before the Court. 
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Under Sec. 80 of the Law X of 1885 the Court may issue writs or HUTCHIN- 
make orders, but has no authority to give judgments or make declarations ^ON, C.J. 

of I'iglit. TYSER, J. 

The application must therefore be refused. ^-^ 

TVTttrta'K'A 

Probably however if the Applicant takes the Qadi's Ham and a copy of shefki Eff. 

this judgment to the Land Registry Office, effect wull be given to the v, 

Ti Rebia 

^^^^' Hanum 

Ahmed 
Rashid 



[HUTCHINSON C.J. and TYSER, J.] 

HAJI YANKO NICOLAIDES, 

V, 

ELENE NICOLA KOTIRI, 

AND 

ELENE NICOLA KOTIRI and others 

V, 

HAJI YANKO NICOLAIDES, 



HUTCHIN- 
SON, C.J. 
Plaintiff, & 

TYSER, J, 
1906 



Defendwit^ 



Plaintiffs^ 



Defendant, 



Jan. 4 



Immovable peopeety— Double Registkation— Estoppel. 

The owner of land duly registered is entitled to that land^ although there niay 
he a second registration for tluit land^ unless^ by reason of something he has done 
or otherwise, he is estopped from asserting his right. 

Appeal from the judgment of the District Com't of Nicosia. 

These were two actions which were heard together. The following 
are the facts : — 

In 1277 one Constanti Petri was registered for a piece of land as Arazi 
Mirie. 

In 1 292 Christofi Constanti, the son of Constanti Petri, was registered 
at the Emiak Yoqlama for part of the same land, as a garden. 

No amendment was made in the registration of Constanti Petri. 

It appeared from the evidence that this garden had been given before 
1292 by the father to the son on his marriage. 

There was also evidence that the trees of the garden were no longer 
in existence. 

In 1900 under an order of Court the land for which Constanti Petri 
was registered as above stated was sold and was purchased by one Nicola 
Haji Yanni. 
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HUtCHiN- Afterwards Nicola Haji Yaimi died and the Plaintiffs in the second 

^^^» ^•*^- action were his wife and children, who claimed the land as the heirs of 

TYSER, J. Nicola Haji Yanni, and the Defendant in the first action was the wife of 

, ^-^ the deceased Nikola Haji Yanni. 

TTatt Vawico 

NicoLAiDEs ^^ ^^^1 ^^^ property of Christofi Constanti was sold under an order 
V. of the Court and the garden above mentioned was purchased by Haji 
coLA^oTiBi ^^^^ Nicolaides, who. is the Plaintiff in the first action and the 
Defendant in the second. 

The question to be tried was whether the garden belonged to the 
Plaintiff in the first action, or to the Plaintiffs in the second action as 
heirs of Nicola Haji Yanni. 

Nicola Haji Yanni was registered for the land in 1900 and Haji Yanko 
Nicolaides was registered for the garden in 1901. 

The District Court gave judgment for the Plaintiff in the first action, 
and the Plaintiffs in the second action appealed. 

Kyriakides for the Appellant. 

Theofani Theodotou for the Respondent. 
Jan. 4 Judgment : Chief Justice : The registration in the name of Christofi 

Constanti was a valid registration, and the old one of Constanti Petri, 
through whom Elene claims, ought to have been amended or cancelled 
and a new document of title issued to Constanti Petri. Christofi cannot 
be held responsible for this. The registration therefore in Haji Yanko 
Nicolaides' name must prevail. 

Tyser, J. : It is clear that, if there were no question of registration, 
the real title to the garden was in Christofi Constanti. It was given to 
him by Constanti Petri and he was registered for it. Subsequent to his 
purchase Haji Yanko Nicolaides has all the right which Christofi 
Constanti had at the time of the sale. 

The real question is whether, as the original registration in the name 
of Constanti Petri remained and Nicola Haji Yanni bought the land 
under that registration, Christofi Constanti would if he were alive be 
debarred from asserting the title which he really would have to the 
property. 

Christofi Constanti was registered at the time of the Emlak Yoqlama, 
and one has heard sufficient of the way in which the Yoqlama was made 
to know that it cannot be imputed to the negligence or fault of a newly 
registered person if the previous registration of the Arazi Mirie was not 
amended. Certainly there is no evidence of any default on the part of 
Christofi Constanti in this respect. 

If a person is the owner of property and is duly registered, he is 
entitled to assert his right unless by reason of the way in which he has 
acted or otherwise he is estopped from asserting his right. 

It is not necessary to say now what will amount to an estoppel. I am 
clear that there is no estoppel in this action. 

Ajpjpeal dismissed. 
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[HUTCHINSON, C.J. and TYSER, J.] HUTCHIN- 

SON, C.J. 
MACARIO HIEROMONACHO, Plaintiff, „ &„ , 

TYSEK, T. 
y^ 1905 

LONGINGS HAJI CHRISTODOULO and another, Dec. 27 

Defendants. 

QocHAN — Registration — Additions and Alterations to Buildings 
AFTER Registration— Necessity for New Registration. 

A qocTian inaccurate In the description of the quantity of the property registered 
may he a good document of title to the whole property. 

Mere additions which hare become i)art of a budding pi'operly identified by 
qochan are covered by the qochan. It is not necessary to tahe out a new qochan or 
to amend the old one. 

L. being registered for a one-roomed house and yard, added to the house a room 
and veranda, loithout m-ahing any alteration in the registration, and subsequently 
mortgaged the property. In the mortgage the property was described as a house 
and yard, and the quantity as one room. 

The pi'operty was sold by the mortgagee and bought by the Plaintiff, and the 
same description was i^iseried in the auction bill and the Plaintiffs qochan. 

Held : that the Plaintiffs qochan covered the new room and veranda. 

This was an appeal by the Plaintiff from the judgment of the District 
Court of Nicosia. 

The claim in the writ was to restrain the Defendants from interfering 
with a house alleged to belong to the Plaintiff by qochan. 

The District Court dismissed the action on the ground that the house 
was not included in the Plaintiff's qochan. 

The facts were as follows : — 

By qochan dated the 15th November, 1895, the Defendant Longinos 
was registered as owner of a property described as follows : — 

Kind (jins), dwelling house and yard ; quantity, one room ; boundaries, 
Yanni Haji Christoghli * * * Street, etc. 

This description followed that in the Field Record which was made in 
1887. {}) 

Some time after the making of the Field Record, Longinos built 
another room and a veranda at the end of his yard furthest from the 
old room. The room and veranda were within the boundaries set out 
ill the qochan and fronted the boundary street, and the only access to 
the old room was through the veranda. The new buildings were not 
attached to the old one. 

There was no new registration for the new buildings, and no alteration 
made in the description contained in the Field Record to denote the 
additions made, nor were they mentioned in the plaintiff's qochan. 

In February, 1899, after the erection of the new buildings, Longinos 
mortgaged the property comprised in the registration of 1895. The 
mortgagee obtained judgment against him for the amount of the 

(*) The Field Record is the record of a Yoqlama commenced in 1884, and 
completed in 1892. Qochans are issued on this record without any further local 
inspection. 
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HUTCH IX. mortgage debt, aud the mortgaged property was sold in execution and 
SON, C.J. bought by tlie Plaintiif. 

TVSKR, J. 1'^e auction bill described the proixjity in the same way and with the 

-^ same boundaries as the registration of 1895, and the registration in the 

iliE^ROAio- iiame of the Plaintiff gives the same description and the same boundaries 

NACHo as were given in that registration. 
LoNoiNoa '^^^^ question raised was whether the Plaintiff's qochan included the 
Haji Chri- new buildings so that the Plaintiff could prevent the Defendant from 
sTODouLo niaking use of them. 

G. Ghacalli for the Appellant. 

Qochan for house and yard includes subsequent building on yard ; and 
transfer of registered yard would transfer building with it. 
Registration of site of building is sufficient. 
He cited Diamantos Haji Nicola i\ Georgios Mozera, C.L.R. v, 35. 
J/. Sevdsly for the Respondent. 

Xo evidence of intention to include the new room. New room and 
veranda are not included in qochan or mortgage. New room and 
veranda are a sei)arate house. 
Jan, ^ Jmhfment : OiiiKF JusTiCK : The Defendants contend that neither 

the mortgage nor the sale nor the registration in the Plaintiff's name 
included the new buildings. 

If it were a question only of what the parties intended, one could not 
have any reasonable doubt that both the mortgagor and the mortgagee 
when the mortgage was made intended that the new buildings should be 
included in it. But the point is whether the registration of the house 
covers the new buildings which, having been added after the date of the 
registration, are of course not mentioned in it. 

The Law is that the possession of emlak without a qochan is unlawful. 
Therefore if a man having a qochan for a field only, builds a house on 
the field, the qochan will probably not cover the house. Or if he has a 
qochan for one house aud afterwards builds another, separate from and 
in addition to the fii'st house, but within the boundaries given by the 
qochan, the qochan will probably not cover the new house. But how is 
it where, having a qochan for a house, he builds an addition to the house, 
such as a stable or a kitchen or an extra room ? or where he pulls down 
and rebuilds the house, wholly or partially .^ 

In the case of Diamantos Haji Nicola v, Georgios Mozera, reported in 
C.L.R. V, 35, the registered owner of a house, which was described in his 
qochan as consisting of five rooms, had altered some of the rooms and 
added some new rooms, so that at the date when the question as to the 
sufficiency of the registration arose the house consisted of eight rooms ; 
and the Court held that the registration for a house covered the house as 
it existed at the time whent he question arose, although the description as 
to the number of rooms had become inaccurate. I understand from the 
Land Registry Officei-s that they have in some cases acted on the 
principle on which that judgment proceeded, and that when a question 
comes before them as to whether a qochan covers buildings which have 
been erected since the registration, (either in addition to or in substitution 
for those described in the qochan), they hold that where the new buildings 
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are only an addition to and so have become part of the building described HUTCHIN- 
in the qochan, they are covered by the qochan. ^^^& ^'^' 

In my opinion that is good sense and good law. The registration of a tyser, J. 
house covers the house aS it exists for the time being, with any alterations ""^ 
or additions that have been made ; and where the registration states the hieromo- 
number of rooms of which the house consists, that statement is, unless a nacho 
contrary intention appears, merely descriptive ; and an inaccuracy in the longings 
description is immaterial, provided the property is clearly identified. Haji Chri- 

Ai313lying the above rule to this case I find as a fact that the new stodoulo 
building is substantially an addition to the old ; the old building cannot 
be approached except through the new ; and the old and the new 
together form one house and are covered by the Plaintiff's qochan. 

The judgment of the District Court should therefore be set aside and 
judgment given restraining the Defendants from interfering with the 
house ; and the Defendants must pay the Plaintiff's costs in the District 
Court and of this appeal. 

Tyser, J. : It was contended by the Defendant that the new room 
and the veranda, as they did not exist at the date of his registration, 
were not included in that registration ; that they were not included in the 
mortgage because the mortgage was based on that registration ; and 
consequently that the Plaintiff who took only the mortgaged property 
w^as not owner of the new building and veranda, and that the new 
building and veranda still belonged to the Defendant. 

It was also contended that the Plaintiff was only registered for a house 
with one room and therefore could not assert his right to more. 

It was also contended that the new building was not an addition to the 
old house, but a separate house and that therefore there were two houses 
in the yard and as the Plaintiff was only registered for one he had not 
tind could not assert any rights over the other. 

As to the last point I am clearly of opinion that the new building was 
a mere addition to the old one. It is not necessary that an addition to 
a house should be attached to the house. Here the old house could only 
be approached by passing through the new building. They were 
necessarily one house, and there is no evidence of any intention that they 
should be two houses or of any user or grant of a right of way at the 
time of the sale which would enable the owner of the old house to use it 
as a separate building from the new one. There was no necessity for 
a registration in respect of two houses. 

Nor is it any answer to the Plaintiff's claim, that in his registration 
his house is described as consisting of one room. If the house for which 
he is registered really consists of two rooms, a mis-statement in the 
qochan as to tlie quantity of rooms does not, for reasons given hereafter, 
affect the registration which is for the whole house and not for a part of 
it. 

Now it seems clear that the Defendant meant to mortgage and the 
mortgagee meant to take as security all the Defendant's house and yard 
inside the boundaries mentioned in the Defendant's qochan. 

It is also clear that, if the Defendant's registration would cover both 
the old and the new buildings, the mortgagee took both as security. 



Digitized by 



Google 



12 

HUTCHIN- If the mortgagee took both buildings as security then the Plaintiff 
^^^' ^•*'^* who bought all that was mortgaged is entitled to both. 
TYSER, J. The only question is whether the Defendant's original registration for 
-—^ the house consisting of one room and the yard, will include tidditions 
HiEROMo- Diade to the house after the date of registration. 

NACHo There is nothing in the Law of 28 Rejeb 1291 or any other Law 

LoNGiNos ^^^^^^ directly on this question. 

Haji Chbi- We must consider the practice and the object of the Law to see what 
ST ODou Lo ^ag ^\^Q intention of the Legislature with regard to the necessity of 
registration when changes are made in a property. 

The object of the Law of 28 Rejeb 1291 was to transfer to the Land 
Registry Office the duty of carrying through transactions in mulk 
immovable properties and of registering titles for such properties, which 
duties had formerly been effected through the instrumentality of the 
Qadi's Court. 

The only case in which an i'lam was necessary under the new law was 
the case of gifts and bequests. 

The object of the description in the registration was to identify the 
proi3erty of the person registered. 

If the person's property was identified by boundaries and a statement 
of the kind (jins) of the property, there would be sufficient description 
in the registration for identification. 

A mis-statement as to quantities in the registration of land under the 
tapu law was never considered to render the registration ineffectual for 
any of the property if the land is sufficiently identified by boundaries. 

In my opinion a mere mis-statement as to the quantity of rooms in a 
house would equally be without effect, provided that the property was 
clearly defined as a house and the boundaries were given. 

As to alterations to a house subsequent to registration, it cannot be 
necessary or required by the law that every trivial alteration however 
small should involve a rectification of the register. It would be most 
burdensome to owners and of no practical benefit. It has never been 
contended that it would be necessary to amend the registration of a house 
if one room fell down or in some way the rooms became less in number. 

As to additions, there is no reason why a house should be different to 
other property. 

If a property is registered as a garden it is not necessary to alter the 
register if more trees are planted. The new trees equally with the old 
will come under the registration. 

If a room were pulled down and re-built, or if two old rooms were 
knocked into one and one new room added, the old registration would 
describe correctly the altered house, and no one would suggest that it was 
necessary to alter the registration. 

Yet in both these cases property not existing at the time of the 
registration would be covered by the registration. 

Considering the object of the law and the practice observed in carrying 
out the law I am of opinion that the true rule is as follows : — 

1. If the property is properly identified by statement of its kind and 
the number of objects of that kind and its boundaries, inaccuracy as to 
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the quantity of one or all of those objects does not prevent the registration HUTCHIN- 
being good for the property so identified, whether the quantity described SON, C.J. 
is greater or less than the true quantity of such object. TYSER, J. 

2. If the quantity of the property is increased or diminished by —^ 
alterations subsequent to the registration, as long as the property is the hiekomo- 
same as the property registered as regards kind and number of things of nacho 
that kind, and the boundaries are not altered, the registration is sufficient t Qj^^'j^Qg 
to cover the additions and alterations, unless such additions and altera- haji Chri- 
tions are separately registered. st odou lo 

Applying these niles to the present case, the Defendant's original 
registration was good for the whole house, the mortgagee took the whole 
house as security, and the Plaintiff purchased the whole house. 

Consequently the Plaintiff is entitled to succeed. 

Although as I have stated above the registration may be sufficient 
although the statement as to the quantity of the property is inaccurate, 
I do not wish it to be supposed that in my opinion the statement of the 
quantity is immaterial. The law requires that statement to be made, 
and it should so far as it is reasonably possible be made accurately. But 
I do not think it reasonable or practicable to require that the owner of 
property should be put to the expense of local inspection and an amend- 
ment of the registration every time he makes an alteration in his 
property. It is not from a business point of view possible or practicable. 

Nevertheless where a transfer is made and the property transferred is 
registered in the terms of an old registration, although the property has 
been increased or diminished since the old registration was made, there is 
always some risk to the transferee. 

Moreover I do not wish to suggest that in suitable cases the Land 
Registry Office or Courts may not insist on the rectification of the state- 
ment as to quantity in the registration. 

Appeal allowed. 
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[HUTCHINSON. C.J. and TYSER, J.] 



1906 
Jan. 6 



FOLIO H 



V. 



STAVRO NIKOLA and others, 
Ex-PARTE STAVRO NIKOLA and others, 



Appliranls, 



Bail — Discretion op Magistrate— Cyprus Courts of Justice Order, 
1882, Secs. 108, 109 — Application to Supreme Court— Notice— Affidavit 

OF FACTS. 

The provisions of Secs, 108 and 109 of the Cyprus Courts of Justice Order, 1882, 
give the Magistrate an absolute discretion as to granting hail. 

The Court of Appeal will not interfere when the Magistrate 1ia4 exercised his 
discretion reasonably and judicially unless there are strong reasons for doing so. 

On application to the Supreme Court for hail notice should he given to the Police 
or the King's Advocate. 

When an application to the Supreme Court for hail is opposed, the applicant 
should produce an affidavit of facts. 

This was an appeal from the District Court of Famagusta, refusing to 
admit the Defendants to bail with sureties, and directing that they should 
not be released from the prison until trial except on the deposit of £20 
cash each in Court. 

The Defendants, of whom there were four, were charged with 
attempting to steal sheep by night and in company and were on the 30th 
October, 1905, committed for trial on that charge at the next District 
Court to be held on the 22nd December, 1905. 

The Magistrate noted at the end of the depositions " Bail each accused 
in £20 (Cash to be deposited in Court)." 

The Defendants now applied for bail with sureties, alleging that the 
requirement of a deposit of £20 for each man was in effect a refusal to 
give bail. 

The application in the first place was made without any notice being 
given to the Police and without any affidavit of faots having been filed. 

Theodotou for the Appellants. 

The King^s Advocate for the Police. 

Jiulgment : The application was first made to us without any affidavit 
as to the facts and without any notice to any one. Of course we could 
not accede to it without knowing anything whatever about the matter 
and without giving the prosecution any chance of stating their objections. 
On every such application notice must be given to the prosecutor or the 
King's Advocate as the case may require, and unless the prosecution 
a])pears to consent there must be also an affidavit stating the facts. 

Tlie applicants. have now filed an affidavit and have given notice of 
the application to the King's Advocate, who appeared and said that he 
did not assent to the application, and he infonned us that the Magisti'ate 
gave no reason for refusing to accept sureties ; and that sureties were 
tendered but refused. We have seen the depositions taken by the 
Magistrate and we have communicated with the Magistrate and heard 
bis reasons, 
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Police 

V. 

Stavro 
Nikola 



The power to admit to bail is given by Sees. 107, 108 and 109 of the HUTCHIN- 
Cypnis Courts of Justice Order, 1882. By Sec. 108, "Every person SON, C.J. 
charged with any offence except high treason or murder, who can find tyser, J. 
sureties sufficient in the opinion of the Court to secure his appearance 
when it is required, may be bailed at any stage of the proceedings, if 
in its discretion the Court thinks proper to bail him." 

And by Sec. 109 "when the preliminary enquiry is finished the 
accused may be admitted to bail or set at liberty on his own 
recognizance." 

And the last sentence of Sec. 108 says that "Any person charged 
with any offence other than high treason may be admitted to bail by 
order of the Supreme Court." 

These provisions give the Magistrate an absolute discretion as to 
granting or refusing bail ; and they also give the Supreme Court an 
unlimited power to bail in every case. 

In the present case the Magistrate neither admitted to bail, (for he 
refused to accept any surety), nor set the accused at liberty on their own 
recognizances, but committed them to prison unless they should deposit 
£20 in Court ; which they say is equivalent to refusing bail. 

The first and principal object of these provisions of the Order in 
Council is to ensure that the accused who has been committed for trial 
shall appear at the time and place appointed for the trial and take his 
trial. But the Magistrate may have other good reasons for refusing bail 
besides the fear that the accused will not appear at his trial. And when 
a Magistrate has in his discretion (which of course he must exercise 
reasonably and judicially) refused bail, this Court ought not to interfere 
except for very strong reasons. If the Magistrate should tell us that he 
had no objection to bail being allowed, and the King's Advocate did not 
oppose, we should naturally allow it. But in the present case, having 
heard the Magistrate's reasons, we think we ought not to interfere. 

Appeal dismissed. 



[HUTCHINSON, C.J. and TYSER, J.] 
KING'S ADVOCATE, Flainfiff, 

V. 

SOLOMO LOIZO AND ANASTASIA SOLOMO, Defendanls, 

Land Code, Art. 31— Arazi Mirie — Permission to build— Addition to 

Buildings. 

Where the mvtassarif of Arazl Mirie has obtained 2yer mi ssioji to huild and ha^ 
erected the hu'ddings for the erection of which leave was given, he cannot add to 
those buildings without obtaining a fresh permission. 

This was an appeal of the Plaintiff from the judgment of the District 
Court of Nicosia. 

The facts were as follows : — 

In 1898, the Defendant Solomo Loizo, being registered owner of Arazi 
Mirie, obtained a permit from the Commissioner of Nicosia to erect two 
rooms and a veranda on the land, and erected them. 
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Solomo afterwards sold part of this property to the Defendant Anastasia, 
who was his dau«:hter. Anastasia obtained registration of her part, and 
in her qoclian it was described as a " house and yard " and the quantity 
was stated to be one room and a veranda. 

This qochan was in English on one side and in Greek on the other; on 
the Euglish side, which was signed by the officials of the Land Registry 
Office, the land was said to be Arazi Mirie, and on the Greek side, which 
was unsigned, it was said to Ixj Mulk. 

After she had obtained her (i(Xihan the Defendants proceeded to build 
on Anastasia's land without obtaining any permit from the Government. 

The claim in the present action was for an order upon the Defendants 
to remove the new bnilding erected without leave, the Plaintiff alleging 
that its erection was in contravention of Art. 31 of the Land Code. 

The District Court dismissed the action. 

G. G. Amir ay an for the Appellant. 

A, K. Artemis for the Respondent Anastasia, argued : 

That the land was described as mulk in the qochan and that the 
Defendants were entitled to build ; that the ground built on w^as the 
yard of the house and therefore mulk ; that if a person obtains permission 
to build on Arazi-Mirie, and builds accordingly, he may afterwards put 
up other buildings on it without fresh permission. 

Judgment : No application has been made to amend Anastasia's qochan ; 
and there is no evidence from which we can gather that the description 
of the ground in her qochan as Arazi-Mirie is a clerical error. It is 
necessary therefore to hold that her ground is Arazi-Mirie ; and following 
the decisions of this Court in other cases, (see King's Advocate v. Fieri 
Pctrides' heii-s, C.L.R. vi., 94, 96,) we must decide that she cannot build 
on it without permission from the Government. That permission she 
has not obtained. 

There is plenty of evidence that the other Defendant has taken part 
and assisted Anastasia in the erection of the new building. 

The judgment appealed from must therefore be set aside and an order 
made restraining the Defendants from building on the property mentioned 
in the registration of the Defendant Anastasia, No. 2003 and dated the 
30th November, 1904, and restraining the Defendant Anastasia from 
permitting any building to remain erected within the boundaries 
mentioned in her said registration other than the buildings for the 
erection of which she has obtained a permit from the Government. 

Defendants to pay costs in both Courts. 

Ajrpeal alloived. 
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[HUTCHINSON, C.J. and TYSER, J.] 

IN THE MATTER OF THE PETITION OF ANTONI 
YANAJI HAJI SOPHIA, 

AND 

IN THE MATTER OF THE MALICIOUS INJURY TO 
PROPERTY LAW, 1894. 

Malicious Injury to Property Law, 1894 (VI. op If 94) Sec. 2 — Mukhtar 
AND Commission — Notice— Law op Vilayets, Art. 58. 

The provmons of Section 2 of the Malicious Injury to Property Law are 
sufficiently complied with if a notice given to one meoiher on^y of the Connnission 
by the petitioner readies all the members. 

This was an appeal of the petitioner from the judgment of the District 
Court of Liraassol dismissing the petition on the ground that the 
petitioner had failed to comply with the provisions of Section 2 of the 
Malicious Injury to Property T^aw, 1894, requiring notice to be given to 
the Commission of the village. 

Section 2 is in the following terms : — 

"Where any damage or destruction has been caused to property 
" maliciously by persons unknown, and the owner thereof shall desire to 
"obtain compensation under this Law, notice of such damage or des- 
" truction shall be given by him, or on his behalf, as soon as possible to 
" the Mukhtar and Commission of the village within the lands of whicli 
" the property is situate or the damage has been caused." 

"Should the damage or destruction be caused to ]»roperty situate 
" within the lands of more than one village, notice thereof, as aforesaid, 
" must be given to the Mukhtars and Commissions of every such village 
" respectively." 

At the trial the only evidence as to the notice being given was that of 
the petitioner, who said " I reported the damage to the village 
Commission of Kato Kivides." * * * * * " J informed Kato 
Kivides Commission on the following Monday " * * » " I informed 
the Mukhtar and one Aza of Kato Kivides." 

The District Court found that Kato Kivides was the village liable and 
the judgment of the Court on this point was confirmed on appeal. The 
District Court further held that by Art. 58 of the Law of Vilayets a 
village Commission consists of not less than three members ; that there 
was no evidence to shew that the Commission of Kato Kivides consisted 
of less than three members; that the petitioner said "I informed one 
Aza of Kato Kivides " and that therefore he had not given notice to the 
Commission of the village. 

The only question for decision was whether sufficient notice had been 
given to comply with the provisions of Section 2 which is set out above. 

Artemis for the petitioner argued : 

That it was not proved that there was more than one Aza. He 
referred to Law III of 1892. 

Menardos for the Respondent argued : 

That the seal of the Commission is to be kept by the elder Aza (Sec. 1 1 , 
Jjaw XV of 1901) ; therefore there must be more than one Aza. 
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petition op 
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Yanaji Haji 

Sophia 

AND 

In re the 
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Injury to 
Property 
Law, 1894 

Dee. 23 



Judgment : CfflEF Justice : There is no evidence as to how the 
Commission of Kato Kivides is constituted. 

It is stated in the judge's notes that the Advocate for the village of 
Kato Kivides cited Sec. 2 of the Law ; but it is not expressly stated that 
he raised the objection that due notice was not given to the Commission ; 
from the cross-examination, however, and the reference to Sec. 2, and 
from the way in which the Court dealt with the case I conclude that he 
did so. 

The District Court found that Kato Kivides was the village within 
the lands of which the property was situate. 

The majority of the District Court held that, as by law a Village 
Commission consists of not less than three members, and there was no 
evidence to show that Kato Kivides Commission consists of less than 
three members, the petitioner had failed to comply with Sec. 2 of Law VI 
of 1894, and dismissed the petition. 

The Law does not state any special mode of giving notice to the 
Commission, nor the object of the notice, nor does it require the Miikhtar 
or the Commission to do anything upon receiving the notice. But no doubt 
the provision was inserted for the protection of the villagers and to give 
the Mukhtar and Commission the opportunity to at once enquire into 
the circumstances under which the damage was said to have occurred. 

In my opinion the requirement that " notice shall be given to the 
Commission " is not satisfied by giving notice to one of the Azas where 
the Commission is composed of two or more Azas, unless there is some 
evidence that the other Aza or Azas became aware of it. This Law 
enables the complainant to obtain compensation from persons who are 
presumably innocent ; and it is reasonable that he should comply strictly 
with the provisions which are intended for the protection of those 
persons. And if the Legislature had intended that notice need only be 
given to one of the Azas it would probably have said so. 

I infer from the evidence to which I have referred that there was 
probably more than one Aza of the Commission of Kato Kivides and 
that the petitioner did not himself give notice to more than one of them. 

But the law only requires notice to be "given by him or on his 
behalf ;'* and it is enough if there is sufficient evidence that the notice 
which was given to the Mukhtar and the one Aza reached all the 
members of the Commission. The evidence as to this is not so clear as 
it might very easily have been made, probably because the defence did 
not make any real point of the objection. 

The petitioner however stated that he had "informed the Village 
Commission ;" one member of the Village Commission was called as a 
witness, but was not asked any question about this ; and there is no 
evidence in disproof of the petitioner's statement that he had informed 
the Commission, unless it be his own statement in cross-examination 
that " I informed the Mukhtar and one Aza." I think, though I have 
had considerable doubt about it, that there is here sufficient evidence 
that notice of the damage was given to the Commission. 

I think therefore that the judgment appealed from should be set aside. 
We assess the damages at £16, and give judgment that £16 and the 
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costs of the petitioner in the District Conrt and of the appeal be paid to 
him by the tax-paying inhabitants of Kato Kivides. 

Tyser, J. : It is difficult to ascertain what is the meaning of the term 
" Commission " as used in this Law. 

The District Court think that it is the body formed in accordance 
with the provisions of Art. 58 of the Law of Vilayets (1 Destur, 608, 
609.) 

That Section provides that in every village for every community in 
the village there shall be an assembly of elder's (Ikhtiyar Mejlissi) 
composed of not more than twelve and not less than three persons ; that 
these members (azas) shall be elected in accordance with the regulations 
of Chapter V of the law ; and that in every village the Imams of the 
Mussulman inhabitants shall ex-officio be membei's of the assembly of 
elders of their Community. 

By Art. 54 of the same law : In every village for every community 
of the inhabitants there are to be two Mukhtars each elected according 
to Chapter V ; but if any community of the inhabitants in a village be of 
less than 20 houses, there shall only be one Mukhtar for it. 

By Art. 60 : The eldest of the Mukhtars shall always preside over 
the assembly of elders. 

If the term " Commission " in the law of 1894 means the afsembly or 
council of elders constituted in the law of Vilayets, a Commission must 
consist of three to twelve elected members, the religious heads of the 
Community and the Mukhtar. 

But the law of 1894 speaks of the Commission of a village ; whereas 
the Vilayet law provides for a council for every community in a village. 

Legislation since the British occupation is as follows : — 

Law IV of 1878, Sec. 5, and Law XV of 1891, deal with the functions 
and appointment of Mukhtars. 

Law III of 1892 is only in force in villages to which the High 
Commissioner in Council has ordered it to be applied, or which petition 
for its application, and as far as I can ascertain from the Gazettes is not 
in force in Kato Kivides. 

It appoints certain dates for the election of members, and if no election 
takes place, the Commissioner appoints persons resident in the village 
not exceeding three in number to act as Village Commission. 

The Law XXIII of 1899 refers to this Law but there is nothing in it 
material to this case. There is nothing in any of these laws which 
constitutes a Village Commission unless Law III of 1892 does so. 

The term " Village Commission '* has been used in other laws, and the 
Council of Elders has been referred to in various terms. But I cannot 
gather from them what legally constituted body is referred to. 

Law VI of 1885 : The term " Mukhtar and Azas of the village " is 
found. 

Law XI of 1887 : the term "Mukhtar and Azas of the village" is 
again found. 

Law XIV of 1889 : the term "Mukhtar and Azas of the village" is 
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Law XX of 1891 : defines the term "Village Commission" as used 
in that law to mean " the Miikhtar and Azas of any village." 

Law III of 1892 : the term "Village Commission" as used in that 
law is defined to mean "the Village Commission as at present constituted 
by the law together with the Mukhtar of the village." 

In laws passed after the commencement of Law X of 1901, the term 
"Village Commission" means "the persons who are recorded in the 
office of the Commissioner of the District as being the Azas for the time 
being of any village." 

Now the fact is that there is no law constituting a Village Commission, 
(except Law III of 1892 which does not seem to apply to Kato Kivides), 
but there seems to have grown up a system of calling the Mukhtar and 
Azas, that is to say, the members of the Council of ancients of the com- 
munities in villages, the Mukhtar and Azas of the village. 

Probably in the small villages of Cyprus there would often only be one 
community and the Mukhtar and council of elders for the community 
would be the Mukhtar and council of elders for the village. 

Subsequently the legislature seems to have used the term " Mukhtar 
and Azas of the village " to represent this body, and in the Law XX of 
1891 the term " Village Commission " was invented to describe this body. 
There seems to have been some idea that " Aza " means " elder ; " it 
merely means " member." The Turkish word for " elders " is " ikhtiyar." 

In the Turkish law of Vilayets there is no mention of a Village 
Commission — the term always is Council of Elders — some Members of 
this Council were elected, the religious chief of the body was ex-officio a 
member and the elder Mukhtar presided. 

I am not prepared to find as matter of law that a Village Commission 
is constituted in all respects in the same way as a Council of elders. 

I am not prepared to say that it always has three or any other number 
of elected members. 

There is no proof given that in this case there was as a fact more than 
one member. 

The Plaintiff swore that he gave notice to the Commission and there 
is no proof that there was any member of the Commission to whom he 
did not give notice. 

For this reason I should hold the notice sufficient. 

Even if there were more than one member of the Commission I am 
satisfied that all of them had notice. 

If notice to one did in fact come to the knowledge of all immediately 
after it was given, it could hardly be contended that notice was not given 
to all the members of the Commission ; it certainly would be received 
by them all. 

It is for the Court to say whether it is satisfied that the notice reached 
a person standing in such a relation to the Commission that it can infer 
as a fact that the Commission had notice. 

Here one Aza of the Council was served and also the Mukhtar. The 
Respondents bring no evidence to shew that any of the Azas of the 
Council did not receive notice. On the evidence I am satisfied that all 
the Azas, however many there may be,. did receive notice. 
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I give no opinion as to what would be the effect of giving notice to 
one Aza in a case in which it was proved that other members of the 
Council did not in fact receive notice. 

I am of opinion therefore that the notice is sufficient. It has already 
been decided that Kato Kivides is the village liable. 

As to the amount of damage there are two assessments. One at £22 
the other at £10 lis. Probably the amount of damage lies between the 
two estimates, I find therefore that the amount of damage is £16. 
Judgment for the Plaintiff for this amount with costs here and in the 
Court below. 

Appeal allowed. 
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[HUTCHINSON, C.J. and TYSER, J.] 
PHILOTHEOS ARCHIMANDRITES 



Plaintiffs 
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BASILI PETRI 

Ex-Parte XENOPHON CHRJSTODOULOU 



Defendant . ^^ 



Judgment Creditor— Memorandum of Judgment— Sale by Mort- 
gagee—Proceeds OF Sale by Sheriff— Priorities— Law VIII of 
1894, Sec. 9— Law IX of 1896, Sec. 10. 

A judgment creditor who has placed a memm'andum of judgment on the 
property of his judgment debtor which was subject to a mortgage^ has no special 
rights over the proceeds of the sale of the property when sold by the mortgagee. 

/ T>PEAL by Xenophon Christodoulou from the order of the District 
Court o Nicosia of 14th October, 1905, dismissing his application to set 
aside an order made by that Court on the 10th January, 1905, for 
payment of £3 1*. ocp, to the Plaintiff Philotheos. 

The Plaintiff Philotheos and the applicant Xenophon were both 
judgment creditors of Basili. 

On 23rd November, 1903, Xenophon placed a memorandum of his 
judgment on certain immovable property of Basili ; 

On 19th December, 1904, that property was sold in execution under 
a writ obtained by another judgment creditor of Basili, who had a 
mortgage on the property prior to the judgments of Xenophon and 
Philotheos ; and after payment of what was due on that writ there was 
a balance from the proceeds of sale of £3 Is. Sep. in the hands of the 
Sheriff ; 

On 28th December, 1904, Philotheos applied to the Court for an order 
to attach the £3 Is. Sep. towards payment of his judgment debt ; 

On 29th December, 1904, attachment issued on Philotheos' application ; 
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HUTCHIN- On 10th January, 1905, an order for payment by the Sheriff of the 

^Olif^CJ. £3 ig 8rj[;. to Philotheos was made. 

TYSER, J. Xenophon then applied to the District Court in this action to set aside 

_ ^-^ the order of 10th January, 1905, which had been made without notice to 

r TTTT OTTT POfl 

Archiman- ^^^ 5 ^^^ ^^^ order of the District Court, dismissing this application, was 
DRiTEs the order appealed against. 
Basili ^* ^y^"^^^^^^ ^^^ the Appellant. 

Petri D, Stavrinides for the Kespondent, 

Judgment : Chief Justice : The Appellant Xenophon first relied 
on Law VIII of 1894, Sec. 9, which enacts that while the registra- 
tion of a judgment remains in force "the interest of the debtor 
" in the property shall be charged with the payment of the debt 
"due under the judgment in priority to all debts or obligations 
"of the debtor not specifically charged upon the property prior to 
" the deposit of the memorandum," He contended that this enactment 
gives him a charge on the £3 Is, Sep, That contention however 
cannot be maintained in the face of the judgment of this Court 
in the case of Sophocli H. Haralambo v, Haji Michael Loizi Cazamia 
'•<>,ported in C.L.R. ii, 52. The Court in that case decided that a 
judgment creditor who has charged the property of his debtor, which is 
subject to a mortgage, with the payment of his judgment debt in 
accordance with Sec. 13 of Law X of 1885, obtains thereby no special 
right over the proceeds of sale of the property when it is sold by the 
mortgagee. Section 13 of Law X of 1885 enacts that the property 
mentioned in the memorandum should be " answerable for the payment 
of the judgment debt to the extent of the beneficial interest of the 
judgment debtor in tlie property." The terms of these two enactments 
in the Laws of 1885 and 1894 as to the effect of registration of a judg- 
ment are so similar that they must be construed in the same way. We 
are bound by the decision of the Court referred to, and must hold that 
Xenophon has no charge on the £3 Is. Sep, by virtue of Sec. 9 of the 
Law of 1894. 

The Appellant also relied on Sec. 10 of Law IX of 1896. He admitted 
that that enactment does not in terms cover this case, but argued that 
the principle of it is in his favour. That Section enacts that where two 
or more judgment creditors, by registering their judgments in the manner 
provided by Law, have charged the same property with the payment of 
their debts, and one of them has proceeded to sell the property in 
satisfaction of his debt, the balance after satisfying his debt and costs 
shall be applied in satisfaction of the other registered judgments in the 
order of their priority of registration. But this property was not sold 
by a judgment creditor who had registered his judgment. The 
legislature has not provided (possibly by an oversight) for a case like 
the present one, where the property is gold by a prior mortgagee. 

I think therefore that the applicant had no charge on the £3 Is. Sep. 
and that the appeal should be dismissed with costs. 

Tyser, J. : I agree. 

Appeal dismissed 



Digitized by 



Google 



23 

[HUTCHINSON, C.J. AND TYSER, J.] 

ABDUL JELAL IBRAHIM, Plaintiff, 

r. 

SxlLIH SUBHI AND ANOTHER, Defendants. 

Neighbours' Rights— Excessive Damage— Mejelle, Arts. 1198 and 1200. 

It Is not necessary to prove excessive damage when there is a trespass on the 
jtroperty of another. Tlic Defendants built a house, the drip from the roof of which 
fell on the threshing floor of the Plaintiff. The Plaintiff did not j^Tove excessive 
damage. 

Held : that the Plaintiff was entitled to an injunction to restrain the Defen. 
dantsfrom allowing the drip to continue. 

This was an appeal by the Plaintiff from the judgment of the District 
Court of Nicosia. 

The facts were as follows : — 

The Defendants bought a stable near the Plaintiff's threshing floor, 
the roof of which was so constructed that the drip from it did not fall 
on the threshing floor. 

The Defendants erected on the site of the stable a shop from the roof 
of which the drip fell on the threshing floor. 

Tlie claim in the action was for an order on the Defendant to put a 
stop to the damage caused by the dripping of the water from his roof on 
the Plaintiff's threshing floor. 

The Court found tliat there was no " excessive " damage such as is 
contemplated in the Mejelle and dismissed the action. 

ChacalU and Sadreddin for the Appellant. 

They cited Mejelle, Arts. 20, 31, 96, 1192, 1194, 1200 and 1201. 

Artemis for the Respondent, argued : 

That there was no excessive damage, that an injunction could not be 
granted unless there was excessive damage, that there was no difference 
between the drip from the roof and the dust from a threshing floor, 
Mejelld, Art. 1200. 

Judgment : Chief Justice : In my opinion it is not necessary to 
prove actual damage in such a case as this, i.e., where the Defendant is 
turning water into the Plaintiff's land. It is a case of trespass, and a 
trespass which, if persisted in sufficiently long, would give the Defendant 
a right by length of user to do what he is doing. 

In my opinion Art. 1198 and those following deal with acts which 
a man does on his own property, such as, making smells or noises or 
blocking out light, which are not actionable unless they cause damage to 
his neighbour. They do not refei* to acts which are a trespass on 
another's property, such as entering on it, or throwing or placing on it 
water or sewage or stones or dust. 

Although Art. 1231 only says that a person cannot make his drip fall 
on the "house" of another it does not impliedly legalise the turning of 
rain water from the roof of a new house on to a neighbour's garden or 
field or yard. 
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Tyser, J.: The term "damage" is used in two senses. Some- 
times it is used to denote the infringement of a right (injuria), and 
sometimes to denote a loss or damage (damnum) sustained consequent on 
an act, which act may be an infringement of a right (injuria) or not. 

The infringement of a right without loss or damage may give a right 
of action. 

Where a person complains of acts done by a neighbour on the neigh- 
bour's property, his only right is that he should not be subjected to 
excessive damage by reason of such act. There is no right infringed 
unless there is excessive damage. 

Mere damage without the infringement of a right does not give a right 
of action. 

In this case the Defendants are committing a trespass on the land of 
the Plaintiff and that is an infringement of the Plaintiff's rights. If 
there were damage the Plaintiff could recover compensation for it, and 
whether there be damage or no, the Court will always grant an injunc- 
tion where the trespasser wrongfully claims a right to continue the 
trespass. 

If the Court refused to grant an injunction the trespasser might 
obtain a prescriptive right to do the act of which the Plaintiff complains. 

Appeal allowed and judgment entered for the Plaintiff with costs of 
appeal and in the Court below. 

Appeal allowed. 
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[HUTCHINSON, C.J. and TYSER, J.] 
OSMAN BEY HASSIB BEY and another 

V, 

HAJIRE SALIH and MUSSA EMIN ALI 
Rules 



Plaintiffs 
Defendants, 



OF Court— Order IX R. 7— Infant— Defendant — Guardian ad 
Litem. 

Where it appears that the Defendant to an action is a mino?', the Cmirt should 
apj}oi7U a guardian for the purjwses of the action. 

If the Defendant it a Mussulman it is not necessary that application should he 
made to the Qadifor the appointment of such guardian. 

This was an appeal from the judgment of the District Court of 
Paplio. 

The Plaintiffs sued the Defendants on a bond. On the appearance of 
the parties for settlement of issues it appeared that the writ was served 
on the uncle of the. Defendant Mussa, with whom Mussa was living, it 
being alleged that Mussa was only 16 years of age. 



Digitized by 



Google 



S5 



Sami Effendi, Ordinary Judge, sent the case to the full District Court. 

The full District Court refused to settle issues on the ground that a 
guardian should be appointed and that the Qadi should appoint the 
guardian. 

The Plaintiffs appealed. 

Pavlides for the Appellants. 

The Court gave judgment that the case should be remitted to the 
District Court- with directions that, if it appeared as was alleged that the 
Defendant Mussa was an infant, that Court should appoint a guardian 
ad lifem, and, if it did not so appear, that the Court should, on due 
proof of service of the writ of summons on the Defendants or on their 
appearance, proceed to settle the issues or give judgment as the case 
might require. 

Appeal allaived. 
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[HUTCHINSON, C.J. AND TYSER, J.] 
PAPA PHILIPPO HAJI MICHAEL and OTHims Plaintiffs 

V. 

CHRISTODOULO GEORGIADES and another Defendants. 

Ex-Parte : PAPA PHILIPPO HAJI MICHAEL and others. 

Costs— Party and Party — Taxation — Special Agreement. 

On taxation between party and party ^ a party cannot recover for costs a sum 
n-hich he has neither paid nor is liable to i^ay. 

Where there is an agreement between advocate and client to conduct an action 
for a gross sum the client can only recover in taxation between party and party the 
avumnt fixed by the agreement or so much thereof as is allowed in taxation. 

This was an application on behalf of the Plaintiffs that fees for 
advocates and instructions to advocates, higher than those contained in 
the scale of costs, should be allowed, the case being one of unusual 
difficulty. 

Artemis for the Applicants stated that he was the advocate for the 
Applicants, that he had no right to claim these higher rates from his 
clients. That if the amount allowed in taxation was less than the 
amount his client had agreed to pay him, he then would have a claim on 
his client. That if the amount allowed in taxation exceeded the amount 
agreed to be paid by his client, that the surplus would belong to the 
advocate and the client would get no benefit. 

He stated further that advocates do agree to conduct proceedings for 
costs recovered on taxation from the other side, and that if such an 
agreement existed, they would feel justified in applying for fees on a 
higher scale. 

Theophani Tlieodotou opposed the application. > 
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HUTCHIN- Judgment : In this case the application is that the Court should 

^^\^''^* ^^^^^ ^^^^ ^ s[)ecitil fee for instructions to the advocate and for the 

TYSER, J. appearance of the advocate in Court should be allowed in taxation. 

^-^ It is admitted by Mr. Artemis that the client is not liable to pay his 

Papa Phi- 
Lippo Haji advocate the fee, and has not paid it, and that the client would not have 

Michael any claim upon the fee if it were ordered to be paid, but it is applied for 

ChrTsto- ^'^ reality on behalf of the advocate. 

DouLo Mr. Artemis states that there was a contract between the advocate and 

Geo kgia des client, by which the client was to pay the advocate a fixed sum for 

November 28 conducting the suit and made over to him in addition the costs of the 

suit {liKafTTiKa 'i^ola.) . He States that the intention of this contract was 

that the advocate should receive in addition to the fixed sum such costs 

as he could recover from the opposite party in the lawsuit. 

It was further admitted by both parties that it is a common practice 
for advocates to undertake suits for clients on the terms that the clients 
should incur no liability to the advocates and that the advocates should 
transact the business of the litigation and only receive such remuneration 
as tliey can obtain from the other party to the suit on taxation of costs. 

It was stated that advocates in doing this thought that they were* 
doing what was allowed by r. 10 of the Rules of Court dated 4th July, 
1895 ; and the Court was invited to express its opinion on the practice 
for the guidance of advocates. 

In taxation between party and party the costs taxed are the costs 
which the Court directs one party to the action to pay to the other party 
to the action. 

Such costs are ordered to be paid not as a penalty but to reimburse 
the party who is to receive them for the expense he has been put to in 
asserting his rights by the action. 

The Court has no power to order costs to be paid to a person not a 
party to the suit merely because he has advanced money to a litigant. 

It makes no difference whether such person is an advocate or not ; the 
judgment of the Court can deal only with the rights between the parties 
to the action. 

The advocate has no locus standi to make such an application as this 
one now made on his own behalf. 

We are further of opinion that the client cannot make an application 
to recover costs which he has not incurred and for the payment of which 
he is under no liability ; therefore if the application were made on his 
behalf it must fail. 

So far as the agreement is for a gross sum it is an agreement within 
the meaning of r. 10 of the Rules of Court of the 4th July, 1895. So 
far as it gives the right to take costs from the other litigant it is not 
within the meaning of the rule ; and if it were this part of the agreement 
would be inoperative. 

The contract relied on is wholly without effect so far as it gives the 
right to take costs. 

At the time of the contract the costs are not an existing thing which 
the client can assign to the advocate ; therefore there is no sale (Mejell^, 
Art. 205). 
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It is not like a hawale, which is a transfer of indebtedness from one HUTCHIN- 

person to another (Mejelle, Art. 673). SON^CJ. 

The Law concerning hawale does not authorize the transfer of a claim, tyser, J. 

(4 C.L.R., 48) ; and even if it did there is no claim, at the time of the ^, -^^ 

Papa I hi- 
transfer, for any costs. lippo Haji 

Neither could any claim afterwards arise because, under the agreement Michael 
the client will never incur any outlay the reimbursement of which he christo- 
can claim. doulo 

An advocate cannot take under such an agreement any right against Qeo bqia des 
the adverse litigant, 

"Where there is a contract between advocate and client that the 
advocate shall conduct an action for a fixed sum, the client can only 
recover in taxation between party and party the amount payable under 
the agreement or so much of it as does not exceed the amount of costs 
which would be recovered if there were no agreement. 

As to the practice, which is alleged to exist, viz. : that advocates under- 
take to conduct suits on the terms that they should have such remunera- 
tion only as they can obtain from the adverse litigant on taxation of 
costs, we will further state, that in our opinion it is an extremely bad 
one. 

It is calculated to lead to unnecessary litigation and to the stirring up 
of strife between people who would otherwise remain in harmony. 

It may lead to great oppression, where the party suing is unable to pay 
costs. The pei*son sued will be liable to pay costs if he loses and unable 
to recover them if he wins. 

"We will further state that where an advocate claims, as in this case, 
costs in taxation, which, by virtue of his agreement with his client, the 
client is not liable to pay and has not paid to him, he is putting forward 
an improper claim. 

Advocates have hitherto acted in good faith in making their contracts 
and in claiming costs in the way these costs are now claimed and cannot 
be held morally wrong because they have acted in ignorance ; but after 
this judgment it must be understood that an advocate who seeks to 
recover costs as though there were no special contract with his client and 
does not produce to the Taxing Master the contract which he has made 
will be committing an act which may make him subject to the discipli- 
nary powers of the Supreme Court. 

Application refused. 
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HUTCHIN- [HUTCHINSON, C.J. AND TYSER, J.] 

son/ C.J. 

& ELIZA YOSSIF, Plaintiff, 

TYSER. J. 

1905 ^• 

dZ72% SHEVKET bey MUSSA NAMI EFFENDI, Defendant. 

Pre-emption— Adjoining Owners — Second Claim — Taleb Taqrir ve 

ISH-HAD — Shufa'— Mejelle. Art. 1030. 

Tlie Law does not require that the second claim to exercise a right ofjrre-emptlon 
(taleh tfiqrlr re ish-had) should be ntade in the vicinity of the property sold If it Is 
made in the presence of the purchaser. 

This was an appeal of the Defendant from the judo;ment of the 
District Court of Nicosia. 

The facts were as follows : — 

The Defendant bought a house adjoining property of the Plaintiff and 
the Plaintiff claimed to exercise her right of pre-emption. 

The Defendant contended amongst other things that the Plaintiff had 
not made a second demand (taleb taqrir ve ish-had) in the manner 
prescribed by the Law. 

The evidence shewed that the Plaintiff made the second claim (taleb 
taqrir ve ish-had) in the presence of witnesses and the purchaser, but 
that the claim was not made in the vicinity of the thing sold. 

Pascal and Artemis for the Appellant, 

Kyriakides and Sevasly for the Kespondent. 

The judgment of the Appeal Court so far as regards the point with 
which this report is concerned was as follows : — 

Judgment : There is no necessity that the demand should be made in 
the vicinity of the property sold if it is made in the presence of the 
purchaser. 

Art. 1030 of the Mejelle is incorrectly translated in the English 
translation. That Article is as follows : — 

" After the claim muwassebe, the person having the right must make 
a claim formally and before witnesses (taleb taqrir ve ish-had)." 

"Thus, it is necessary for him to say, in the presence of two persons, 
being near the thing sold ' I hear such a one has bought this immovable 
property,' or in the presence of the purchaser, ' I hear you have bought 
such an immovable property,' or, if it be still in the hands of the seller 
in his presence ' I hear you have sold such an immovable property to such 
a one,' therefore, I have the right of pre-emption and I had made a claim 
of pre-emption ; now also I claim it ; be witnesses.' " 

It is quite clear that this Section does not require that the claim if 
made in the presence of the purchaser should be made in the vicinity of 
the thing sold. 

Appeal dismissed. 
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[HUTCHINSON, C.J. and TYSEB, J.] 

HAJI MUSTAFA EFFENDI HAJI AHMED EFFENDI, 

Plaintiffs 



V, 



EEES-DAYIES AS KING'S ADVOCATE 



Defendant, 



HUTCH IN- 
SON, C.J. 

k 

TrSER, J. 

1906 

March 12 



Government, claim against— Procedure— In respect op what matters 

actions against the government can be heard— cyprus courts of 

Justice Order, 1882, Sec. 44 — Form of Claim— Form op Judgment. 

In an action against the Government " the King's Advocate " is the Defendant 
and not the person loho happens to fill the office at the time the action is hrought. 

Tlie claim against the Government slwuld he for a declaration of tlie Plaintiff's 
right. 

The Government cannot he sued for daviagesfor an alleged wrong. 

The Court unll not grant an injunction against the Government. 

This was an appeal from the District Court of Papho. 

The facts so far as material were as follows : — 

The Plaintiff was the owner of certain field over which there existed a 
public right of way from time immemorial. 

The Government made a road along the place where the old right of 
way had existed, but made it wider than the old road had been. 

The Plaintiff claimed amongst other things, (1) an order to restrain 
the Government of Cyprus from interfering with his field, (2) that the 
Government might be compelled to destroy the road opened through his 
field, and (3) costs. 

The District Court gave judgment that the Government be restrained 
from interfering with so much of the said land as had been trespassed 
upon by the excessive extent of the public way, and ordered that the 
injunction be suspended for three months to enable the Government to 
acquire the land, and refused to order the destruction of the way which 
was in excess of the public right of way, and ordered that the Plaintiff 
should recover half his taxed costs. 

The Plaintiff appealed. 

Artemis and Pascal for the Appellant argued that as the Court found 
there was a trespass, it ought to have granted an immediate injunction 
and ought not to have suspended it for three months. 

Amirayan for the Respondent. 

Judgment: The action is brought under Sec. 44 of the Cyprus 
Courts of Justice Order, 1882, and the consent required by that section 
was obtained. 

Both the title of the action and the claim in the writ are wrong. 

An action under Sec. 44 must be against "the King's Advocate," 
and not against the person who happens to fill the oflSce at the time the 
action is brought. 

As to the claim, it should be not for an order directing the Govern- 
ment to do or refrain from doing something, but for a declaration of th^ 
rights of the Plaintiff. 



Digitized by 



Google 



30 

HUTCHIN- ^^ should set out shortly the facts and state the PlaintifiTs claim. 
SON, C.J. In this case for example, the claim should have stated that the 
TYSER J. Plaintiff was owner of the land, that the Government had placed a road 

on the land, there being no right to put such road there, and it should 

Mustafa ^^^^ claimed a declaration that the Plaintiff was entitled to the part of 

Efpendi the field upon which the Government had placed the road, 

Effendi" ^ Sec. 44 of the Order in Council enacts that uo claim against the 

V. Government shall be entertained unless it is an action of the same nature 

^^«^tl^^^ as claims which may be preferred against the Crown in England under 

AS IVING h ■r»«»i.-r».it 

Advocate The Petitions of Right Act. 

Now it is a maxim of English Law that the Crown, i,e,, the Govern- 
ment, can do no wrong, and no claim for damages for a wrongful act can 
ever lie against the Government. 

The procedure by Petition of Right is applicable where the Govern- 
ment has through misinformation or inadvertence possessed itself of the 
lands, goods or money of a subject ; the object of the petition being to 
obtain restitution, or compensation, where restitution cannot be made. 
It is also appropriate when a claim arises out of a contract, as for goods 
supplied to the Government or for the public service : (Broom's Con- 
stitutional Law, 239). 

The procedure in England in such a case is governed by the Petitions 
of Right Act. The claimant presents his petition to the Government ; 
and, if the Government assents to its investigation by a Court of Law, it 
is brought before a Court ; the Court declares what are the rights of the 
petitioner, and the Government acts on that declaration. 

The Law in Cyprus is similar to the Law in England. No [claim 
against the Government will be entertained unless it is of the same 
nature as a claim which might be brought against the Crown in England. 
Therefore no claim for acts other than those hereinbefore mentioned will 
lie. So also the consent of the High Commissioner must be obtained to 
the action being brougtt. 

Consent having been obtained an action can then be brought against 
the King's Advocate, as nominal Defendant. Any judgment or decree 
given or made in such an action is a judgment or decree which binds 
the Government, the claim being made against the Government, and 
therefore the Court should not give a judgment or make a decree which 
it would not make against the Government. 

The Court will not grant an injunction against the Government. It 
it would be idle to do so, because the injunction could not be enforced. 
The judgment must be in the form hereinafter set out. There can be 
no mandatary injunction to remove the road in such a case as this. 

The argument raised in the appeal that the injunction ought not to 
have been suspended is bad. No injunction should be granted at all. 

Judgment should be in the following form : — 

The action of the Plaintiff coming on this day to be argued before 
this Court by the consent of His Excellency the High Commissioner in 
the presence of advocates for the Plaintiff and for the King's Advocate, 



Digitized by 



Google 



31 

On hearing what was alleged by the said parties this Court doth 
declare that the Plaintiff is entitled to (the land mentioned in the writ) 
and to hold the same free from interference save so much of the said 
land which lies within a space of land comprised within the present 
Eastern (or Agia Marina) side of the existing public way and a line 
drawn parallel to it at a distance of 3^ feet therefrom and this Court 
doth further declare that the Plaintiff is entitled to be paid by the 
Government half the costs of the action in the District Court. 
No costs of appeal. 



HUTCHIN> 
SON, C.J. 

& 
TYSER, J. 

Haji 

Mustafa 

Effendi 

Haji Ahmed 

Effendi 

V. 

Rees-Davibs 
AS King's 
Advocate 



LHUTCHINSON, C.J. AND TYSER, J.] 
POLICE, 

V. 

PROCOPI HAJI YOSSIFI, 



HUTCHIN- 
SON, C.J. 
PMnliff, & 

TYSER, J. 
1906 

Defendant. m^^ \b 



Criminal Code, Art. 260— Fine and imprisonment. 

Under AH. 260 of the Criminal Code the Court may inflict a fine or imprison- 
ment or both. 

Appeal from the decision of the Nicosia Magisterial Court. 

The Appellant was convicted of making a disturbance under Art. 260 
of the Criminal Code. 

It was his first offence and he had a .good character and the Court 
sentenced him to three days impTisonment and a fine expressing its 
opinion that that was the lowest punishment it could inflict. 

Pascal for the Appellant. 

Judgment : Art. 260 of the Criminal Code means that persons who 
commit the offence described by that 'article are punished by fine and 
they are also punished by imprisonment. It does not mean that both 
punishments must necessarily be inflicted but that the person convicted 
may be sentenced to fine or imprisonment or both. A comparison of 
Art. 260 with Arts. 255 and 258 makes it clear that the legislator in 
this case did not intend that both punishments should necessarily be 
inflicted. 

Imprisonment remitted and in all other respects conviction and sentence 
affirmed, 
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[HUTCHINSON, C.J. and FISHER, Acting J.] 
IN THE MATTER OF CHRLSTO NICOLAOU, 
Ex-PARTE STENE N. ELEUTHERIADES. 



April 30 Bankruptcy— Ottoman Commercial Code, Arts. 1 and 147— Appendix to 
Commercial Code, Art. 28— "Trader"— "Commercial transaction." 

A Shoemaher way he a trader within the meaning of Art. 1 of the Ottoman 
Comntcrciul Code. 

Tlie Code viaheg no distinction hetwccn large and small traders. 

On an apjdieation to declare a debtor in a state of hanhrvptcy on the ground of 
suspension of his commercial paymetits^ it was proved tliat the debtor made 25 to 
30 pairs of boots a treek, that he sold these boots at fairs and elsewhere and that 
he purchased leather and other materials for the purpose of his business. 

Held : that he was a trader within the meaning of the Code. 

This was an appeal from the District Court of Nicosia. 

The facts appear from the judgment. 

Ghrysajinis for the Appellant. 

Kyrialcides for the Respondent. 

Judgment : Hutchinson, C.J. : This is an appeal from the order of 
the District Court of Nicosia dismissing the Appellant's application for 
an order declaring Christo Nicolaou to be a bankrupt. The District 
Court dismissed the application on the ground that "Christo Nicolaou 
" is not a merchant within the terms of the Commercial Code ; " and the 
only point that has been argued on this appeal is whether or not the 
ground of that decision is correct. 

By Art. 147 of the Commercial Code a trader who is unable to pay 
his commercial debt is deemed to be in a state of bankruptcy. 

The term " trader," hijar in the Turkish, called " merchant " in the 
judgment of the District Court, is defined in Art. 1 of the Code thus : 

" All persons who are engaged in commerce and enter into written 
"agreements relating to commercial transactions are designated ' traders.' " 
And Art. 28 of the Appendix to the Code enumerates some things which 
are considered by law to be commercial transactions, the first of which is 
"every purchase of goods or produce for re-sale in their raw or 
" manufactured state." 

The evidence as to the nature of Christo Nicolaou's business is in 
substance this : he is a shoemaker ; does not keep any books ; has been 
a shoemaker for three years ; and he says, " I used to buy goods from 
" Stene (the Applicant) and others ; I owe him 3,9r)0rjt?. for leather and 
''other materials ... I had apprentices working for me . , . 
" I had two shops ; one I worked in ; in the other I put my boot-trees, 
"leather and stores. I made 25 to 30 pairs of boots a week for two 
" years. ... I used to go round in the fairs and sell boots." And 
the Applicant who sells leather wholesale, used to sell leather and other 
materials to Christo, in respect of which there is an admitted balance of 
£21 145. 2c^. due to him ; and he says that Christo sells boots wholesale. 
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I am not too confident in my opinion on this point, as I am differing 
from the President of the District Court and the Turkish Judge ; but it 
certainly appears to me that Christo is a man who buys goods for re-sale 
in their manufactured state : and that he is therefore a hijar or "trader" 
as defined by the Code. 

The only reason, advanced, so far as I understood, for holding that he 
is not a trader is that his business was on a small scale ; he only kept two 
or three apprentices and made about, 1,300 to 1,500 pairs of boots in a 
year. But the Code makes no distinction between a large and a small 
trader. 

I do not say that every shoemaker, blacksmith or carpenter is 
necessarily a " trader." A man who merely does jobs to order may not 
be a trader ; but one who makes it his business to buy materials and 
manufacture them and then sell the manufactured goods is a tujar as 
defined by the Code, whether his business is large or small. 

The order appealed from must be set aside and the Respondent Christo 
declared to be in a state of bankruptcy. The Applicant w^ill add his costs 
in the District Court and in this Court to his debt. 



Fisher, Acting J. 
Appeal allowed. 



Concurred. 
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POLICE, 



HUTCHIN- 
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Acting J. 
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V, 



lANNAKI COSTI and IANNI IANNAKI. 

Criminal procedure— Summary conviction— Cyprus Courts of Justice 
Order in Council, 1882, Art. 48— Consent of accused to summary 

TRIAL. 

Where a inhoner is convicted of an offence not tviahle summnrHy withotit Itis 
coTisent it is necessary to the validity of the cunviction that t.'/e consent shnnJd 
appear on the records of the Coiirt. 

These were appeals from the Magisterial Conrt of Larnaca. The 
conviction in the first case for an offence against Art. 202, in the second 
case against Art. 179 of the Ottoman Penal Code. 

In neither case did it appear that the prisoner consented to be tried 
summarily. 

Eossos for Kyriako Kleanthi. 

Amirayan for the Crown in both cases. 
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Judgment : The same point arises in each of these cases. They are 
appeals by the Defendants from convictions by a Magisterial Court ; in 
each case the Defendants were charged with and convicted of an offence 
punishable with imprisonment for a term exceeding one month; but 
there is no statement or note in the formal conviction, or anywhere in the 
notes of proceedings, that the Defendants were wilUng that the case 
should be tried summarily. The question therefore arises whether the 
convictions are not bad because the Magistrates had no jurisdiction 
to try tlie cases summarily without the consent of the accused and there 
is no record of such consent. 

The jurisdiction of a Magisterial Court to try a case summarily is 
given by Sec. 48 of the Cyprus Courts of Justice Order, 1882. It is 
limited to cases within the local jurisdiction of the Court which are 
punishable with imprisonment for any term not exceeding one month, or 
with fine not exceeding £5, or with both ; provided that where the 
offence is punishable with imprisonment for more than one month but 
not more than three years, or with fine exceeding £5, or both, " and the 
accused is willing that the case should be tried summarily," the Court 
may try it summarily. 

In the cases now under appeal it does not appear that the accused 
were willing that they should be tried summarily. But it is urged by 
the prosecution that it is not essential that the consent of the accused 
should be recorded ; that it ought to be assumed that every thing was 
rightly done, and that as no objection is noted, it ought to be assumed 
that they consented. 

In the second case the Defendants did not appear ; in the first case 
the Defendant appeared and said that he was not asked whether he was 
willing to be tried summarily. 

The Magisterial Court cannot assume that the accused is willing to be 
tried summarily ; his willingness must be expressed. If any authority 
on that point is required it may be found it two cases reported in 
2 C.L.R., 16 and 147 {K v, Melimed Ahmed, Florenzou Haji Antoni Haji 
PavU Haji Michael and In the matter of a charge against loanni 
Simeonidi) and the fact that he was willing must appear on the 
records of the Court ; otherwise the records will apparently shew that 
the Court dealt summarily with a case which was beyond its jurisdiction. 

Similar questions have often arisen in England, and there the rule is 
stated by Paley (Summary Convictions, 7th edition, pp. 33, 186), to 
be that "jurisdiction must always appear upon the face of summary 
proceedings." 

The convictions must therefore be set aside. 

Appeal allowed^ 
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[HUTCHINSON, C.J. and TYSER, J.l HUTCHIN- 

SON, C.J. 

Between the & 

COMMITTEE OF THE GREEK CHRISTIAN SCHOOLS ^^^^^ ^' 

OF NICOSIA, Plamiiffs, 

AND 

ANTONI THEODOTOU and others, Defendants. 

Education Law, 1905, Secs. 19 and 20— School Committee — Repobt op 
Pkesiding Officer — Validity op Election. 

A Committee is not validly elected under the provisions of Secs. 19 and 20 of 
the Education Laio^ 1905, unless a report of the election is made hy the Presiding 
Officer to the Commissioner of the District fulfilling the statutory requirements 
prescribed hy See. 19. 

After a meeting held for the election of a School Committee for the tow7i of 
Nicosia, at which the Plaintiffs claimed to have been elected as the Committee, the 
Presiding Officer addressed a letter to the Commissioner of the District reporting 
the result oj the election but not stating the number of tax-paying inhabitants who 
attended the meeting. The Commissionei* therefore summoned a meeting of the 
Distinct Committee, who selected the Defendants as the School Committee. 

Held : thut the letter of the Presiding Officer was not a valid report, and that 
the Defendants w&re duly selected. 

This was an appeal from the Judgment of the District Court of 
Nicosia. 

The facts of the case were of some complication, and raised various 
issues which owing to the course the case took were not decided. For the 
purpose of this report it has only been thought necessary to report so 
many of the facts as relate to the point dealt with in the judgment. 

On the 23rd June, 1905, a meeting was held at Nicosia for the 
purpose of electing a School Committee under the provisions of Sec. 19 
of the Education Law, 1905. The Archimandrite of the Archibishopric 
of Nicosia (purporting to act as the "representative" of the Metropolitan 
of the diocese) addressed to the Commissioner of the District a letter 
purporting bo state the result of the election. The letter did not comply 
with the statutory requirements of the "report" prescribed by Sec. 19, 
inasmuch as it did not state " the number of the tax-paying inhabitants 
who attended the meeting." 

The Commissioner therefore, purporting to act under the proviso to 
Sec, 20 of the law summoned a meeting of the District Committee. 
The meeting took place on June 29th, 1905, and selected the Defendants 
to form the School Committee for the town of Nicosia. 

The Plaintiffs who claimed to have been elected as the School 
Committee at the meeting of the 23rd June brought this action claiming 
"that the Defendants be ordered to cease from interfering with the 
elementary schools of Nicosia by unlawfully acting as Committee for 
these schools, and by apportioning the school fees, and generally by 
assuming rights which belong exclusively to the Plaintiffs, who are the 
lawfully elected Committee of the Schools." 

The District Court held that the letter of the Archimandrite was not 
a valid " report " and that the Defendants had been duly selected as the 
School Committee, and accordingly dismissed the action. 

D 2 
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HUTCHIN- The Plaintiffs appealed. 

SON^CJ. C%<%;a?/* for the Appellants. 

TYSER, J. Theodotou for the Respondents. 

^ ""^^ Judqment : Several obiections have been made by the Defendants to 

OP THE the so-called repoit of the Archimandrite. The only one which we need 

Greek consider now is that it does not state " the number of tax-pay in or 
Christian . j. ^ o 

Schools op inhabitants who attended the meeting." 
Nicosia The law expressly requires that that shall be stated by the Presiding 
Ant(^i Officer when he reports the result of the election ; and the letter of the 
Theodotou Archimandrite does not state it. We are asked by the Plaintiffs to hold 
that it is not necessary ; that it would be difficult or useless to state the 
number of tax-paying inhabitants present, and therefore that the Legisla-. 
ture cannot have intended that it should be essential for the report to 
contain that statement. When the language of a Law seems to be 
meaningless or contradictory, or to lead to results which it is very 
unlikely that the Legislature intended, the Court should give an 
intelligible and reasonable construction to them if it possibly can. But 
where the language and meaning are clear and admit of only one inter- 
pretation the Court is bound to obey the enactment. We are sorry to 
have to decide this case on what seems a mere technicality. But it is for 
the Legislature to make the Laws and for the Courts to administer them. 
When the Legislature enacts distinctly that a certain thing shall be done, 
the Courts cannot rule that that thing need not be done. The Legisla- 
ture has enacted that the report shall contain a certain statement ; the 
Court cannot hold that it need not contain that statement. Perhaps 
many reports from Presiding Officers at elections have been passed 
without objection by District Commissioners although they did not 
comply with the Law ; but when the objection is taken that a rejjort 
does not comply with the Law we do not see how the Court can rule that 
it need not comply with the Law. In our judgment a report which does 
not state the number of tax-paying inhabitants who attended the meeting 
does not comply with the Law and is not a report such as the Law 
requires. Whether that was the reason why the Commissioner acted as 
he did we do not know. But in our opinion he was bound, on reading 
this report, to hold that it was not a report such as the Law requires ; 
and it was then his duty to summon the District Committee, as he did ; 
and the District Committee when so summoned was bound to select five of 
the tax-paying inhabitants of the town to form the Village Committee 
of the town. And in our opinion the minutes of the meeting of the 
District Committee of 21)tli June show that the Defendants were elected 
to form the Village Committee. And it is not alleged that they are not 
tax-paying inhabitants of the town. 

The action therefore was rightly dismissed and this appeal should be 
dismissed and the Plaintiffs must pay the Defendants' costs of this 
appeal. 

Appeal dismissed. 
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[HUTCHINSON, C.J. and FISHER, Acting J.l 
HATIJE HANOUM MAIIMOUD EFFENDI, Plaintiff. 

V. 

KATIB EFFENDI IRIKZADE, Defendant 

HATIJE HANOUM MAHMOUD EFFENDI, Plaintiff, 



HUTCHIN- 
SON, C.J. 
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Acting J. 

1906 

July 2 



RATIB EFFENDI IRIKZADE, 
FATMA HANOUM and others, 



Defendant, 
Plaintiffs, 



RATIB EFFENDI IRIKZADE, 



Defendant. 



Jurisdiction — Sheri Court — Cyprus Courts of Justice Order, 1882, 
Art. 21— Law 7 of 1894, Sec. 47 — "Religious Matter" — Administration 
OP Orphans' Estate — Question arising after close of the adminis- 
tration — Property wrongfully excluded prom inventory — Conclu- 
siveness OF inventory. 

The District Court luis jurisdiction to entertain a claim viade by a Moslem 
orplmn, whose property has heen administered under the supervision of the Sheri 
CouH^ against his guardian after the termination of the guardianship in respect of 
property lurongfully withheld hy the guardian^ and not included in the inceMory 
made hy the Qadi, or tite accounts rendered by the guardian. 

When the accounts of a gwirdianship have been rendered and the guardianship 
closed^ the functions of the Sheri Court are discharged. 

The inventory made by the Qadi for the j^^^'pose of the administration of the 
estate of a Moslem mplian is not conclusive as to the projJerty comp^'ised in the 
estate. 

Semble : the determination of the Sheri Court with riference to any particular 
item included in the inventory is conclusive. 

The Defendant was appointed by the Sheri Court as gun Indian of the Plaintiffs, 
tJie minor daughters of his deceased brothrr, for the j^ui'poses of administering the 
jyropei-ty inherited by them from their fatlier. The usual inventory was made by 
the Qadi fm' the purpose of the administration of the property^ and on the 
Plaintiffs attaining puberty the Defendant rendered an account of the property 
comprised in tlie inventory and the guardianship was closed. Subseguently the 
Plaintiffs sued the Defendant in the District Court in respect of certain property 
not included in the inventory, ivhich they alleged beloyiged to them by inheritance 
from their father, and was wrongfully withlield by tlw Defendant, claiming their 
respective shares of the propei'ty and an account of its administration siftce the 
death of tJie deceased. 

Held : that tlie District Court had jurisdiction to entertain the claim. 

This was an appeal from the District Court of Papho. 

The three actions were ordered by that Court to be tried together. 

The Defendant in all of them was brother of Mahmond Eifendi 
Irikzade, who was killed in 1892, and left infant heirs, — his daughters 
the Plaintiffs Hatije, Safvet and Lemma, and another child Musteide 
since dead. The Plaintiff Fatma was Mahnioud's widow. 

Immediately after Mahmoud's death an inyentory of his estate was 
made by the Qadi ; and an Ham dated 7th May, 18D2, was in evidence 
which in substance was as follows : — 

" Whereas it has become necessary to appoint a guardian by the Sheri 
" Court in order to manage the affairs and preserve the property of Safvet, 
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" Hatije, Lutfie and Musteide, minor daughters of Irikzade Mahmoud 
" Effendi .... Now therefore . . . this Court hereby appoints 
"Katib Effendi Irikzade as guardian for the said minors until they 
" reach their puberty." 

The children bad attained puberty before the commencement of these 
actions. 

In the first action Hatije claimed £2,560 as her share in the profits 
from the movable and immovable property of her deceased father 
Mahmoud Effendi which she alleged that the Defendant has managed 
without giving accounts since the 4th of March, 1892. The property 
was specified in the writ. Some of it was included in the inventory : the 
rest was not so included, and it was with this latter that the dispute 
between the parties was chiefly concerned. 

In the second action the same Plaintiff sued for an account of her 
share in the property, other than that mentioned in the first action, 
which Mahmoud left and which the Defendant " managed fraudulently 
as guardian since 1892." 

In the third action Safvet and Lemma, together with Mahmoud's 
widow Fatma, claimed from the same Defendant an account of their 
share in the movable and immovable property of Mahmoud " which 
was managed by the Defendant as the Plaintiffs' guardian from the 
4th of March, 1892, till now." 

The Defendant's defence against his three nieces was, first, that he 
rendered his accounts of his guardianship to the Sheri Court in 1899, 
and that the examination of his accounts was a matter for the Sheri 
Court and outside the jurisdiction of the District Court ; and secondly, 
that the inventory made by the Qadi was conclusive as between the 
Plaintiffs and the guardian. 

To this the Plaintiffs replied that property belonging to Mahmoud was 
left out of the inventory and was in possession of the Defendant since 
March, 1892, and also that the Defendant has been in possession of their 
shares since 1899 ; and they contended that in respect of that property 
they had a right to sue him in the District Court. 

The issues raised were, in effect, the following : — 

1. Is the inventory conclusive as between the Plaintiffs and their 
guardian as to what the estate of Mahmoud consisted of ? 

2. If it is not conclusive, and the Plaintiffs can show that the 
Defendant whilst he was their guardian was in possession of 
property which was not but ought to have been included in the 
inventory, is the District Court or the Sheri Court the tribunal 
to decide on their claim against him in respect of that property ? 

The majority of the District Court decided that the inventory was not 
conclusive, and that the District Court had jurisdiction. 
The Defendant appealed. 
G. Chacalli and A, Kyriahides for Appellant. 
Pascal Constantinides for Hatije and Safvet. 
Ch. Pavlides for Fatma and Lemma. 
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Judgment : Chief Justice : By virtue of the Convention of. the Ist 
July, 1878, the Mahkeme-i-Sheri has exclusive cognisance "of religious 
matters, and no others, concerning the Mussulman population of the 
Island" ; and by Sec. 21 of the Cyprus Courts of Justice Order, 1882, 
the jurisdiction vested in the District Courts does not include the 
jurisdiction of the Mahkeme-i-Sheri "in religions matters concerning 
persons of the Mussulman faith." The administration of the property of 
infant Moslem orphans is a " religious matter " within the meaning of 
these enactments : so it has always been held, and the Legislature has 
expressly recognized it to be so in Sec. 47 of Law VII of 1894. There- 
fore the administration of the property of the Plaintiffs during their 
minority was a matter in which the Sheri Court had and the District 
Court had not jurisdiction. 

The Sheri Court had power therefore to make the inventory and issue 
the Ham, and to require from the guardian an account of his dealings 
with the property comprised in the inventory, and of all his receipts and 
expenditure as guardian. 

The guardian says that he rendered those accounts in 1899 ; and I 
gather from the whole scope of the arguments on his behalf that his 
receipts comprised in those accounts were only receipts from or in respect 
of the property comprised in the inventory, and that he contends that the 
inventory is conclusive, and that it is not now open to the Plaintiffs to 
charge him in the District Court with having had possession of other 
property of theirs which is not included in the inventory. 

If the accounts so rendered in 1899 are only in respect of the property 
included in the inventory the Sheri Court alone has jurisdiction to 
examine them. But in my opinion, now that the guardianship has come 
to an end and his nieces are no longer minors, the District Court is the 
only Court which has jurisdiction to entertain a claim by them against 
their former guardian in respect of property not included in those 
accounts or in the inventory. 

If a question had been raised before the Sheri Court during the 
continuance of the guardianship as to whether a particular property 
belonged to the guardian or to the children, it may be that the Sheri 
Court would have had authority to adjudicate on that question as a 
question arising in the course of its administration of the infants' 
property ; and its adjudication made after the question was formally 
raised and after regular inquiry into the matter might have been conclu- 
sive. But it is not alleged that there was ever such a question raised in 
or adjudicated on by the Sheri Court with regard to the property in 
respect of which the claims in these actions are made. 

The claims now in question are for recovery of their property of which 
the Plaintiffs allege that the Defendant has wrongfully been in possession. 
His defence is, I was your guardian and the administrator of your 
property, duly appointed by the Sheri Court, and that is the only Court 
which can decide on your claim. To which they reply, you deceived the 
Sheri Court ; this question never came before it, and it had no reason to 
suspect that this property was ours. 
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In my opinion the Plaintiffs' reply is a good one. The Sheri Court has 
jurisdiction to call upon the guardian to render an account of his 
guardianship ; and if it allows or disallows any item in the account, its 
allowance or disfUlowance is probably conclusive. And if, before he is 
discharged a question is raised between him and his wards as to whether 
a particular property belongs to him or to them, the Sheri Court might 
perhaps adjudicate on the question. But when the persons for whom he 
had been guardian have come of age and the accounts have been rendered 
and the guardianship closed, the functions of the Sheri Court are 
discharged ; and if they afterwards find out that their former guardian 
has all along been in possession of property of theirs which he has not 
included in his accounts, and which he never professed to manage as 
guardian but alleged to be his own, and about which no question was 
ever raised in the Sheri Couit, the only Court in which they can sue him 
for that property is the District Court. 

In my opinion therefore the decision of the majority of the District 
Court on this preliminary question was right and this appeal must be 
dismissed and the Defendant must pay the cost of it. 

Fisher, Acting J. : The only point before the Court is whether the 
District Court at the suit of the Respondents Hatije, Safvet and Lemma 
can direct an account as regards the deceased's estate for the period 
during which they were under the guardianship of the Appellant, viz. : 
from 1892 to 1899 or make any order with regard to Appellant's 
dealings with the deceased's property during that period. It is contended 
that the District Court has no jurisdiction to do so as it involves the 
administration of the estate of a deceased Moslem who has died leaving 
heirs under a disability. But the District Court is not asked to undertake 
such administration. It is asked in so far as the point under considera- 
tion is concerned, to order a person who was formerly a guardian to pay 
to three persons whose guardian he was such sums of money as will 
represent the amount to which they are damnified by reason of his 
misconduct while he was their guardian. In two of the three consolidated 
cases an account is asked for as a means of ascertaining the amount he 
ought to pay. 

To what extent can the District Court entertain these claims ? An 
inventory of the property of the deceased was made by the Qadi and the 
Appellant appears to have rendered some sort of accounts to the Qadi. 
As against the inventory it is claimed by the Respondents that it omits 
property which belonged to the deceased, and as regards the accounts it 
is said that they are inaccurate. I do not think that the District Court 
is bound to assume the accuracy and exhaustiveness of the inventory. The 
alleged non-inclusion of property w^hich ought to have been included is 
the substiintial part of the claims in these actions. On the other hand I do 
not think that the District Court can review accounts which have been 
rendered to the Qadi in respect of administration, during the period of 
guardianship, of property in the inventory, but with that exception 
I think that the District Court is the proper tribunal to try the actions. 

Apj)eal dismissed. 
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[HUTCHINSON, C.J. AND FISHER, Acting J.] HUTCHIN- 

SON, C.J. 
ANTONI THEODOTOU and others, Plaintiffs, & 

FISHER, 
., Acting J. 

^- 1906 

PHILOTHEUS, AKCHIMANDRITE OF THE j^i% 
ARCHBISHOPRIC of Nicosia, Defendant 

Practice— Frivolous and vexatious action— Claim fob babe 
declaration. 

Tlie Courts will not entertam an action for a hare declaration^ lohere no 
damages^ injunction or other relief is claimed^ and where effect can only he given 
to the declaration hy further proceedings against persons not parties to the action. 

The Plaintiff claimed against the Defendant a declaration that a report of the 
result of an election made hy the Defendant as presiding officer under Sec. 20 of 
the Edncation LaiL\ 1905, loas invalid. iVi> damage, injunction or other relief was 
ashed for. 

Held : that tlie action teas frivolous and vexatious and ought to he dismissed. 

This was an appeal from the judgment of the District Court of 
Nicosia. 

The facts appear from the judgment and are more fully referred to in 
the case of the Committee of the Greelc-Christiim Schools of Nicosia v, 
Antoni Theodotou and others^ reported on pp. 35-6 of tliis volume. 

Theodotou for the Appellants. 

G, Chucalli for the Respondent. 

Judgment : Chief Justice ; The Plaintiffs by their writ claimed 
that tlie report which the Defendant, purporting to act under Sec. 20 of 
the Education Law, 1905, made to the Commissioner of Nicosia of the 
result of an election of a kScIiooI Committee may be declared invalid, on 
the grounds that no lawful election was held, and that the report was not 
true, and that it did not comply with the requirements of the law, and 
that the Defendant was not entitled to act as presiding officer at the 
election. 

The District Court at the trial, without taking any evidence, dismissed 
the action on the ground that the matters in issue were all res judiaitae^ 
having been in issue and adjudicated on in another action in which the 
same pei-sons were parties. 

There was no evidence or admission as to any former action, and 
therefore the judgment appealed from cannot be supported on the 
ground on which it proceeded. 

But I think there is another ground on which the action might 
rightly have been dismissed. 

The Defendant purported to act as presiding and returning officer at 
an election of a School Committee, and he made a report that the election 
had been duly held and that certain persons had been elected. The 
election took place on the 18th of June, 1905 ; the report was made on 
the 23rd of June and the writ in this action was issued on the 13th 
of December, 1905. 
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The Plaintiffs allege that the report was false, and ask for a declara- 
tion that it was invalid. They do not ask for any further or other 
relief : no damages, no injunction, no order of any kind. 

The result, if the Court should give judgment for the Plaintiffs, would 
be futile : the parties would be just where they were before the writ was 
issued. No one else would be bound by the judgment. And if the 
Plaintiffs wanted any order against the persons whom this Defendant 
reported to have been elected, they would have to sue those persons and 
would be no better off than if they had obtained no judgment in this 
action. 

For the reasons above given I am of opinion that this action is 
frivolous and ought to have been dismissed by the District Court on 
that ground. This appeal should therefore be dismissed and the Plaintiffs 
should pay the cost of it. 

Fisher, Acting J., concurred. 

Appeal dismissed. 



TYSER, C.J. 
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Acting J. 

1906 
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[XrSER, C.J. AND FISHER, Acting J.] 
MOLLA MUSTAFA HAJI AHMED, Plmniiff, 

V. 

ABDUL-KADIK HASSAN and another, Defendunts. 

ABDUL-KADIR HASSAN and another, Plaintiffs, 



MOLLA MUSTAFA HAJI AHMED, 



Defendant, 



Prescription— Immovable Property Limitation Law, 1886— Effect 
OF registration on prescription. 

A. K. loas the registered owner of immovable property (assumed for the 
purpose of the judgment to he MuUt). M. M. liad enjoyed undisputed adverse 
possession of the property for over 15 years. The evidence showed tliat A. K. was 
not lawfully entitled to be registered. 

Held {per Tyser C.J.): tliat an action by A. K. against M. M. for the 
recovery of the property was not viain^aiiiable. 

The effect of the Immovable Property Limitation Law, 1886 (No. IV of 1886) 
considered. 

The case of Ali Effendi Hassan v. Ilaji Paraskevou Sava (1892) {2 CL.R.^ 58) 
commented on. » 

These cases were appeals from the District Court of Nicosia. 

The actions were taken as cross actions. 

In one action (No. 913 of 1904) Mulla Mustafa Haji Ahmed was the 
Plaintiff and Abdul-Kadir Hassan and Mehmed Ibrahim were the 
Defendants. 

In the other action (No. 1 of 1906) Abdul-Kadir Effendi Molla Hassan 
and five others were the Plaintiffs and Molla Mustafa Haji Ahmed was 
the Defendant. 

Both actions were in respect of the same piece of land. 
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In No. 913 of 1904 the Plaintiff sought to restrain the Defendants 
from interfering with the land, which he claimed by document of title 
and by over 10 years uninterrupted and undisputed possession and to set 
aside any registration in Defendants' name. 

The Defendant Abdul-Kadir admitted the interference but claimed the 
property by - virtue of documents of title in the name of Molla Hassan 
Habib and Fatma Habib. 

Abdul-Kadir was one of Molla Hassan Habib's heirs. The other 
Defendant was a servant of Abdul-Kadir and the action was not proved 
against him. 

In action No. 1 of 1906 the Plaintiffs were Fatma Habib and the 
heirs of Molla Hassan Habib. The Defendant was Molla Mustafa Haji 
Ahmed. 

The Plaintiffs alleged that the land belonged to them by document of 
title and claimed that the Defendant should be restrained from inter- 
fering with it and that any title-deed in his name should be set aside. 
The documents of title relied on were two in number, one being in the 
name of Fatma Habib and the other in the name of Molla Hassan 
Habib, father of the other Plaintiffs. 

The actions were heard together. The Court found that the boundaries 
of the qochans relied on by Abdul-Kadir Hassan and the others did not 
include the disputed place, and that Molla Mustafa Haji Ahmed had 
proved his case in regard to prescription. 

The Court gave judgment for the Plaintiff in No. 913 of 1904 and for 
the Defendant in No. 1 of 1906 and ordered the property to be registered 
in the name of the Plaintiff Molla Mustafa Haji Ahmed. 

Abdul-Kadir Hassan appealed. 

A, Kyriahides^ 'Pascal Constantinides and M, Sevasli for the 
Appellant. 

Th, Theodotou for the Kespondents. 

The Chief Justice differed from the finding of the District Court that 
the disputed place was not included in the .qochans produced by the 
Appellant, and held that it was so included, but for reasons explained in 
his judgment decided that this did not entitle him to prevail against the 
Kespondent's prescription. The Acting Puisne Judge concun*ed in the 
finding and judgment of tjie District Court. 

For the purpose of his judgment the Chief Justice assumed that the 
property was Mulk. 

The judgments were as follows : 

The Chief Justice having stated that he differed from the finding 
of the District Court as to the extent of Appellant's qochan, and having 
explained the reason for the difference, and having further stated that 
he concurred in the finding of the District Court as to the prescription 
established by the Kespondent, proceeded as follows : — 

The Appellant is registered as owner of the land in dispute but the 
Respondent has had possession and the Appellant has been out of posses- 
sion for the last 15 years before action brought. 
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TYSER, C.J. On these facts the Respondent could obtain judgment in the form 

FISHER s^^o^*^^ i^ *'^6 ^^se of Bishop of Kyrenia v. Costi (1897) 4 C.L.R., 54, 

Acting J. unless the law laid down by the judgments of this Court as to the 

"-^^ constmction of the laws limiting the right to bring action for immovable 

Mustafa property and the laws dealing with registration of title are affected by 

Haji the law contained in Statute IV of 1886 and Y of 1887. 
Ahmed 

v.^ The limitation of action law as regards Mulk is Art. 1660 of the 

Mejelle. 

Now Art. 1660 of the Mejelle and Sec. 20 of the Land Code 
differ in their wordings, but in effect they appear to be the same. It is 
necessary in either case that there should be an absence of possession by 
the person who has the right to the property and an actual possession by 
another to create the bar to the action imposed by those sections. 

The cases on the one section are and have been treated as cases 
governing the construction of the other section. 

Under both sections it has been held that where the action is barred 
by length of possession a legal right to possess the property is conferred 
on the person who is in possession. 

As to the meaning of Art. 1660 of the Mejelle there is a dictum of this 
Court in Yeronymos Michael v. Haralamho Atidoniou (1893) 2 C.L.R., 140, 
that a person can obtain a legal right to possess Mulk properties by 
undisputed possession for 15 years (p. 143). 

It had previously been decided that 10 years' possession gives a legal 
right to Arazi Mirie although the possessor had no Tapu title (1 C.L.R., 
12, 2 C.L.R., 58). 

The enactments in Art. 1 of the Law of 28 Rejeb, 1291, do not seem 
at first to have been regarded as affecting the law as laid down in 
those judgments. 

In fact there is a dictum at p. 143 in Yeronymos Michael Yememji v, 
Haralamho Andoniou (1893) 2 C.L.R., 140, that the Law of 28 Rejeb, 
1291, was not intended to interfere with the law which enables a person 
to obtain a legal right to possess Mulk properties by undisputed posses- 
sion for 15 years. This is only a dictum of the Court because the 
decision in the case was that no one had had possession for 15 years. 

A different view was however subsequently taken. There is no 
reported case which shows how the different view of the effect of the 
registration laws arose. It may be that it was in consequence of the 
publication of Mr. Ongley's translation of the land laws, being the first 
translation into English of those laws, and not published till 1892. 

However it may be, and whether it was right or wrong, it was firmly 
established in 1895 that length of possession was no defence to an action 
by the registered owner unless there was a cross action to set aside the 
registration, and this has continued to be the law ever since and has been 
upheld as law in this Court (Yanni Fieri v, Mariou Fhilippou (1903) 
6 C.L.R., 67). 
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At one time indeed it was held that a person who had acquired a right 
to be registered by length of possession could not sue for the property 
unless he had been registered, or had applied for registration before 
action brought, but this view of the law was over-ruled in 4 C.L.R., 54 and 
4 C.L.R., 62, in which cases it was held that a person who had been in 
possession of land for the prescribed time might sue for a declaration of 
his title to the land as against another person and of his right to have 
any other registration set aside and for an injunction to prevent other 
persons from interfering with the land, which injunction might be granted 
by the Court subject to the production of a qochan. 

It is clear however that under those decisions the Plaintiff could in a 
claim properly framed obtain a judgment in the form therein prescribed. 

The effect of the different decisions on these laws may be summed up 
as follows : — 

1. Sec. 20 of the Land Code and Art. 1660 of the Mejelle whic^ 
fix a limit of time within which the owner of real property of the 
kinds therein mentioned must sue for its recovery, confer upon 
a person who has been in possession for that time a statutory 
title to the land, and a right to be registered for it. 

2. By virtue of Art. 1 of the Regulations for Tapu lands and Art. 
1 of the Law of 28 Rejeb, 1291, the statutory title so acquired, 
until perfected by registration, does not confer any right which 
can be enforced in a Court of Law, except the right to claim a 
declaration of right to registration as against another and to 
have any existing registmtion set aside and an injunction to 
take effect upcm registration. 

I will further point out that on the production of a judgment decla- 
ring that a statutory title has been proved the Land Registry Office is 
empowered to make all necessary registrations consequent on such 
judgment, and will if there is no impediment to its doing so register 
the immovable property in the name of the person in whose favour the 
judgment has been given. (Sec, 75, Law X of 1885.) 

As to the Law IV of 1886 it was passed soon after the decision in 
Ibiahim Mehmed v, Haji Panayioti Kosmo (1884) 1 C.L.R., 12, and 
appears from the enactments in it to be intended to alter the law as laid 
down in that case. 

For example in Sec. 4 it enacts "If any person shall have un- 
" disputed advei-se possession of any property for the period of prescrip- 
" tion, and shall during the whole of that period have been registered as 
" the owner thereof, no action for the recovery of the property shall be 
"maintainable against him after the expiration of that period." 

This enactment is not necessary if the law was not altered because any 
person registered or unregistered would by the law prior to its coming 
into force have acquired the right here given to a registered owner, 
(1 aL.R., 12.) 
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Again in Sec. 3 it draws a distinction between a registered and 
unregistered owner and appears to give a right against a person who has 
been in undisputed adverse possession for a time which constitutes a 
valid defence to an action, to a person who has been actually registered 
and lawfully entitled to be registered which he did not have before. 

It is a curious fact that no notice seeras to have been paid to Law IV 
of 1886 and Y of 1887 for some years after they were passed. 

In fact Alt Effendi Hassan v. Haji Faraskevou Sava (1892) 
2 C.L.E., 58, seems to have been decided as if no such law existed or as 
if the law did not affect the decision in Ihrahim Mehmed v, Haji 
Panayioti Kosmo (1 C.L.R., 12). 

The laws were not cited by the advocates nor referred to by the Court. 

The laws nevertheless are in force and as has been stated in this Court 
do deal with the points decided in Ihrahim Mehmed v. Haji Panayioti 
Kosmo (1 C.L.R., 12). See Pisri v. Philippou (1903) 6 C.L.R., 69. 

It lias been decided moreover that the provisions in these laws as to 
the excuses which prevent the prescribed time from running are those 
stated in these laws and not the excuses permitted by the Sher' Law 
Muzaffer v. Collet (1904) 6 C.L.R., 108. Previous to that decision the 
law has been ignored as to this point too. 

The fact that cases have been tried and decided sine 2 the passing of 
the law in which no mention was made of the law either by the parties 
or the Court is no authority for saying that the statutes have no effect. 
There is no decision as to their effect and the laws cannot be repealed by 
being ignored. 

This is an action in which the Respondent bases his right as a 
consequence of his long possession, which, as he alleges, bars the 
Appellant's claim to rely on his registered title. 

In effect the Respondent claimed a statutory title by reason of the 
Appellant being barred by the law from bringing his action to turn him 
out. 

But Sec. 3 of Law IV of 1886 enacts in effect that "an action for 
" the recovery of immovable property, of which some person, in whose 
" name the same has not been registered, has had undisputed adverse 
"possession for the period of prescription, shall be maintainable where 
" the person instituting such action has during some part of the time of 
" such adverse possession, prior to the expiration of the period of pre- 
" scription, been lawfully entitled to and actually registered as owner 
" thereof." 

The meaning of this enactment seems to me clear but as it has not 
been thoroughly argued I do not wish to give any opinion on the point. 

I will assume that the law takes away the bar to the hearing of the 
registered owner's action and entitles him to maintain an action for the 
recovery of the immovable property and that as a consequence the right 
of the person in possession to remain in possession is destrojred. 
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I do not wish to give here any decision as to the meaning of those 
laws as it is unnecessary for the purposes of this action. But assuming 
that the Laws IV of 1886 and V of 1887 have the full effect stated 
above I am of opinion that on the evidence in this case the Defendant is 
not benefitted by this because he has failed to prove a right to the 
possession of the land. 

Having stated his reasons for coming to this conclusion of fact, the 
Chief Justice proceeded as follows : 

Any person who wishes to take advantage of the law must not only 
be registered but have a right to be registered. When a j^erson claims 
to have a right superior to that acquired by occupation for the prescribed 
time he must at all events prove that right — that is to say — he must 
prove not only that he is registered but that he has a right to be 
registered. Registration alone is not sufficient. 

All the facts as to registration and possession were gone into in the 
Court below and in my opinion the Appellant failed to prove his right. 

Assuming therefore that the Law of 1886 alters the law in Ibrahim 
Mehmed v, Haji Panaijioti Kosmo (1884) 1 C.L.R., 12, it does not 
benefit the Appellant. 

The appeal is dismissed. 

Respondents to have costs of appeal and in Court below the Appellants 
to have costs of cross action up to order of consolidation. 

Fisher, Acxma J. : In my opinion (1) the qochans produced 
include the property claimed by the Respondent and (2) the Respondent 
has proved uninterrupted possession, for over 15 years prior to the action 
brought by him, of the property claimed in the action. That being so 
I think that the Respondent is entitled as against the Appellants to be 
registered as owner of the property and I do not think that anything in 
Law IV of 1886 as amended by V of 1887 precludes me from coming to 
that conclusion even if the Appellants who are Plaintiffs in the cross 
action do in fact, as on the evidence given here and in the District Court 
I think they must be taken to do, come within the provisions of Sec. 3 
of Law IV of 1886 as persons " who prior to the expiration of the period 
of prescription have been lawfully entitled to be and have been actually 
registered as the owners thereof." 

I agree that the appaal must be dismissed with costs as mentioned by 
the Chief Justice. 

A;ppeal dismisspd. 
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TTSEB,C.J. [TYSER, C.J.] 

1906 

THE CYPRUS LEGISLATIVE COUNCIL ORDER, 1882, 



Bee. 4 



AND 

THE STATUTES OF THE IMPERL\L PARLIAMENT OF THE 
UNITED KINGDOM OF GllEAT BRITAIN AND IRELAND 
STYLED "THE PARLIAMENTARY ELECTIONS ACT, 
1868, AND THE CORRUPT AND ILLEGAL PRACTICES 
PREVENTION ACTS, 1888 AND 1895." 
Between 

CHRISTODOULOS SOZOS, PetUioner, 

AND 

SPYROS ARAOUZOS, Respondent. 

Election petition — Cyprus Legislative Council Order, 1882, Art. 15 — 
Application of English Law to procedure— Personal signature. 

An election petition must he signed hy the Petitioner pei*sonally. 

Under Art. 15 of the Cyprus Legislative Council Ordei% 1882, English law 
applies for the purpose of procedure, as well as for the trial of the substantial 
issues of the petition. 

This was an election petition tried by the .Chief Justice under the 
provisions of Art. 15 of the Cyprus Legislative Council Order, 1882. 

On the 11th October, 1906, as the result of an election held on 
October lOth and 11th Kyrillos Papadopoulos, Metropolitan Bishop 
of Kitium, John Kyriakides, and Spyros Araouzos were returned as 
elected members of the Legislative Council for the Limassol-Papho 
District. 

On the 8th November, 1906, a petition was presented by one of the 
defeated candidates, Christodoulos Sozos, against the return of Spyros 
Araouzos on the ground of various corrupt practices alleged in the 
petition. Mr. Sozos did not himself sign the petition, being abroad, but 
telegraphed from Port-Said authorising John Kyriakides to sign on his 
behalf, and the petition was accordingly signed "Christodoulos Sozos, 
by his authorised agent, John Kyriakides." 

The respondent applied to set aside the petition on the ground that it 
was not signed by the Petitioner personally. 

Rees Davies^ K,A,^ for the Applicant. 

Theodoton for the Petitioner. 

Judgment : Chief Justice : This is an application to set aside the 
petition on the ground that the petition is not signed by the Petitioner. 

The petition is signed '* Christodoulos Sozos by his authorised agent, 
John Kyriakides." 

The King's Advocate contends that the petition must be signed by 
the Petitioner himself. 

He says that the law in force in England is applicable to the adjudica- 
tion of this matter and that by the English law the Petitioner must 
sign prsonally. 
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Mr. Theodotou for the Petitioner contends : TYSER, C J. 

1. That the English law does not apply to the presentation or chbisto- 
signature of the petition. ^ozos* 

That the English law applies only to the adjudication of matters and 
referred to in the petition such as bribery, treating and intimida- ^^^^^^^ 

tion and it applies to those only so far as is practicable and for 

the adjudication of the case. 

2. That as to the petition and presentation of it the Cyprus law 
applies. 

That as there is no direction in the Cyprus law as to who is to sign 
the petition, the rule "^ qui fitcit per alium facit per se" applies 
and signature by an agent is sufficient. 

3. That if the English law applied to this matter, it was not neces- 
sary by English law that the Petitioner should sign personally. 

4. That if Clause 15 of the Order in Council required a personal 
signature by the Petitioner it would be repealed by the Rules of 
Court of 1886. 

The last contention I dealt with during the argument and I need say 
no more about it. 

The question whether or no the Petitioner must personally sign the 
petition depends on the construction of Clause 15 and the enactments 
referred to therein so far as they are applicable. 

If personal signature is necessary it must be either because there is an 
express enactment to that effect or (if the clause is silent in the matter) 
because of a presumption that the Privy Council intended that personal 
signature should be necessary, such intention to be gathered from the 
enactment and the subject matter of the enactment. 

If there is any express enactment it arises from the incorporation of 
the English law in the clause. 

The section of the clause incorporating the English law is in these 
terms " Until the Legislative Council otherwise provide, the law in force 
in England for the time being relating to corrupt practices at elections 
and disputed elections, shall, so far as practicable, be applied by the 
Judge to the adjudication of such cases." 

One question is what does the law mean by the words " such cases." 

One can only tell by lookihg at the previous part of the clause. 

It runs " In case an election is disputed on the ground 

that the majority was made up by illegal or informal 

votes or was obtained by bribery, etc." 

The King's Advocate says "such cases" mean cases of disputed 
elections and Mr. Theodotou contends that the English law is only to 
be applied so far as it relates to the grounds of the dispute. He said 
that English law does not apply to procedure in Cyprus and that 
the intention is to apply only that part of the law which relates to 
bribery, etg. 
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TYSER, C.J. If the King's Advocate is right when a Judge adjudicates on a dispute 
as to an election, he is adjudicating on a case in which he must apply 
the English law. 

If Mr. Theodotou is right when the Judge adjudicates on an Election 
Petition he is to apply the English law only so far as it is applicable to 
the finding whether or no there has been bribery, etc. 

That is to say, the Judge is to apply the law to the adjudication of 
the different issues raised. 

I do not think that this is a natural construction. The natural construc- 
tion is that the Judge is to apply the English law mentioned in the 
adjudication of the whole case in which a dispute as to the validity of an 
election is tried and decided. To adopt Mr. Theophani's contention 
would be to strike out the words " and disputed elections." 

The section of the clause means in effect that the Judge is to apply 
the English law to his adjudication upon an Election Petition, i.e., on a 
petition in which an election is disputed. No other interpretation seems 
to give full effect to all the words of this section of the clause. 

Now in the present matter it is clear that I am adjudicating on an 
Election Petition, therefore I must apply the English law unless there 
is anything in Clause 15 which over-rules the English law, or qualifies 
the paragraph of the clause which enacts tbat the English law is to be 
applied. 

If in adjudication I am to apply the law in force in England, that 
law in my opinion requires personal signature of the petition. 

It is contended that Clause 1 5 gives the unsuccessful candidate a right 
to petition the Supreme Court and that by virtue of that enactment his 
petition will be good if it conforms with the requirements of the law in 
Cyprus. 

I do not think that is the meaning of the paragraph in Clause 15 
relied on. I am of opinion that means only that the Petitioner may 
petition the Supreme Court and not the District Court or any other 
Court ; the same paragraph further enacts that the enquiry shall be made 
by Judge, i.e., not by the full Court. 

I see nothing else in Clause 15 which can possibly be thought to over- 
rule the English law, and I see nothing to quaUfy that paragraph of the 
clause which enacts that English law is to be applied. 

The English law is meant to be incorporated for the purposes of 
procedure of all sorts as well as for the trial of issues as to bribery. 

It is to be applied so far as practicable. There is no exception of 
matters arising before trial. 

The petition must be presented in the form and within the time 
required by that law, security must be given, and day of trial fixed as 
by the English law provided. 

I have examined the records in the Famagusta case and Clause 15 
seems to have been so read at that time. 

There have been various Election Petitions lately and all parties seem 
to have understood the law, 
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It is not for the Court to enquire into the reasons why a Legislative TYSER, CJ". 
body makes a particular enactment when it has come to a conclusion as *^tq. 
to what tlie Legislature means, but I do not think it unreasonable to doulos 
require the Petitioner to take a personal part in the investigation of the Sozos 
charges before he is allowed to subject an elected member to the spyros 
annoyance of a petition. Araouzos 

It does not seem to me desirable that such petitions should be 
presented by persons who have had no opportunity of enquirhig into the 
charges they make. 

An enactment that requires personal signature brings home to the 
Petitioner his responsibility for the charges he makes, and necessitates 
his being present at all events for some time before the petition is 
presented. 

The application must be allowed with costs. 

Petition dismissed. 



[TYSER, C.J. AND BERTRAM, J.] TYSER, C.J. 

CARABET NIVOGOSIAN, Plaintiff, BERTRAM, 

V. 1907 

THE PHOCEENNE SS. Co. Defendants. ApTiTid. 

Foreign action — Conflict op Laws — Cyprus Courts op Justice Order, 
1882, Sec. 24— Agreement to oust jurisdiction op Court— Admission at 
settlement op issue— 0. VIII, Rs. 3, 15, 17— Carriage by sea— Short 
delivery— Goods shipped to foreign port to be forwarded to 
Cyprus "at. shippers' or owner's risk"— Right op Cyprus owners to 
sue on contract— Undisclosed principal— Alternative right op 

ACTION IN tort. 

Parties to a contract cannot hy agreement oust the Courts of Ct/prvs of the 
jurisdiction vested in them. 

In a foreign action the Courts apply English law. 

Where in a contract sued on in a foreign action it appears that the parties 
intended that some law other than English law should goverii the contract tluit 
law will le applied. 

In the absence of proof that tits foreign law differs from the English lam it will 
le presumed to he the same. 

Where at the settlement of issues one party neglects to admit or deny any fact 
alleged hy the opposite party that fact is to he tahen as proved unless hy co7isent or 
leave of Court permission to dispute that fact is obtained. 

Per Bertram, J. : WJiere goods are shipped from abroad to a foreign port to 
be forwarded to Cypms ^^ at shippers' or owner's risk,'' the oivner of the goods at 
the time of transhipment has a right of action fm' short delivery both as undisclosed 
princijjal on the new contract of affreiglUment^ and also^ independently of contract^ 
for the wrongful conversion of his goods. 

This was an appeal from the decision of the President of the Larnaca 
District Court, sitting for the trial of a foreign action. 

The Plaintitf was the owner of a consignment of iron shipped by 
Messrs. Lambert & Co. the owners of the SS. Clara from Antwerp to 
Alexandria. The Bill of Lading, dated l7th February, 1905, was 
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TYSBR, C.J. made out to order, and having been first endorsed to the Imperial 
BERTRAM ^^^^^^ ^^"^ ^^ Constantinople finally reached Plaintiffs hands, the 

J. ' last endorsement being in blank. 

Cababet ^^ ^^ provided by a memorandum noted upon this Bill of Lading 

NivoGosiAN that upon arrival at Alexandria the goods were to be " forwarded to 

*• Larnaca at shippers' or owner's risk, but at the ship's or carrier's expense." 

' ^ Accordingly, at Alexandria, Messrs. Lambert & Ralli, agents of Messrs. 

SS. Co. Lambert & Co., reshipped the iron to Larnaca by the Defendant's 

SS. Seyar. At the date of this reshipment the Plaintiff was the 

holder of the original Bill of Lading. For the purposes of this re- 
shipment Messrs. Lambert & Ralli took out a fresh Bill of Lading, dated 
30th May, 1905, to their own order, but this Bill of Lading was never 
endorsed or forwarded to the PlaintifiF. One of the clauses in this Bill 
of Lading was as follows : — " Le present connaissement sera regi par la 
loi Hellenique, et en cas de difficultes de quelque nature qu'elles 
"puissent ^tre, relatives a I'execution du present contract .... 
"... toutes deraandes en actions judiciaires devront ^tre portces 
"devant les tribunaux de Smyrne dont les chargeurs et reclamateurs 
*' declareut formellement accepter la competence, et auxquels de stipula- 
" tion expresse il est fait attribution de jurisdiction." 

On the arrival of the SS. Seyar at Larnaca, Plaintiff presented the 
original Bill of Lading and obtained delivery of the iron, but it was 
found that there was a shortage. 

The claim was for short delivery and the Plaintiff claimed £11 6s. 2cp. 
damages in respect of this shortage. 

At the settlement of the Issues the Plaintiff's advocate stated " the 
iron was shipped bt/ Plaintiff's agent at Alexandria on the Seyar for 
Larnaca." 

The Defendants contended that they had ^delivered all they had 
received from the shippers, and objected to the jurisdiction of the Court 
on the ground of the clauses in the Bill of Lading above referred to. 
The only issues settled were as follows : — 

1. Has this Court jurisdiction to decide any dispute about delivery 
under this Bill of Lading ? 

2. Under this Bill of Lading what is it the Defendants were 
obliged to deliver . . . what remains undelivered and what 
is the value ? 

At the first hearing, the President of the District Court, being of 
opinion for reasons subsequently explained that the Plaintiff had no 
cause of action dismissed the claim. The only point argued on the 
appeal was the question of jurisdiction. The Supreme Court being of 
opinion that the jurisdiction of the District Court was not ousted, 
remitted the case to the President of the Court to be tried on the second 
issue. 

At the second hearing the President found as a fact that there had 
been short delivery, and assessed the damages at the amount claimed, 
but gave judgment for the Defendants, on the ground that there was no 
cause of action in the Plaintiff, 
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The reasons for bis decision were as follows : — " The goods were TYSfiR, C.J. 

shipped from Alexandria to Larnaca under the second Bill of Lading, ggj^.^^j^ 

Plaintiff was not party to this contract. Nor was the Bill of Lading j. 

endorsed to him." ^ ^"^ 

T»i • 'cc Carabet 
" Had the Bill of Lading been endorsed and forwarded to the Plaintiff Nivogosian 

there would have been no difficulty about the case, but unfortunately ^* 

this wa« not done." Phoce'enne 

" A man may be the purchaser of goods and entitled to them and yet SS. Co. 
he may not have an action under a Bill of Lading. The action in 
detinue and that on the Bill of Lading are not the same, the remedy 
under the latter being much more technical in its application." 

" In the absence of authority I cannot find that Lambert & Ralli acted 
as agents of the Plaintiff towards whom they had no contractual obliga- 
tions and by whom they were not paid." 

The Plaintiff appealed. 

Sevasli for the Appellant. 

Themistocles for the Eespondents. 

Judgment: Chief Justice : By Order VIII, Eule 3, the Judge at 
the settlement of the issues must call upon the Plaintiff " to state any 
facts on which he founds his claim." By Rule 15 of the same Order "if 
any party refuses or neglects to admit or deny any fact alleged by the 
opposite party, he shall be taken to have admitted it, and the party who 
has admitted it shall not subsequently be entitled to dispute it, except by 
consent or by leave of the Court. Every fact so admitted, shall unless or 
until leave is given to dispute it, be taken as proved." 

At the settlement of the issues the Plaintiff stated that the iron was 
shipped by his agents at Alexandria for Larnaca. This was not denied 
and must therefore be taken as admitted. 

The only defences raised by the Defendants were, in effect, 

(1) that the Court had no jurisdiction ; 

(2) that they had delivered all that they shipped. 
The first defence this Court has already dealt with. 

As to second defence, the District Court has found that there was 
short delivery and assessed the damages at the amount claimed. 

There was no consent or leave given to Defendant to dispute the facts, 
therefore it must be taken as proved that the shipment at Alexandria 
was made by the agents of the Plaintiffs and that the Plaintiffs are the 
undisclosed principals to the contract of affreightment from Alexandria 
to Larnaca. 

Where a contract not under seal is made by an agent in his own name 
for an undisclosed principal, either the agent or the principal may sue 
upon it, the Defendant in the latter case being entitled to be placed in 
the same situation at the time of the disclosure of the real principal as if 
the agent had been the contracting party. See notes to Thompson v. 
Davenport, 2 S.L.C., 9th Ed., p. 432. 
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TYSBR,C.J. The Plaintiff was consequently entitled to sue upon the contract. 

BERTRAM ^ should add that this being a foreign action, the rights of the parties 

J. ' are determined by English law. The English law is that the law to 

^ ^"^ govern the contract is the law intended by the parties. Here the parties 

NivoGosiAN have agreed that Hellenic law should apply, and we should follow that 

^' law if proved. In the absence of proof that foreign law differs from 

' the domestic law it is presumed to be the same. See Wharton, Conflict 

1 HOC inr'WNi'' 

SS. Co. ^^ Laws, Par. 78, Mostyn v. Fabriyas, 1 S.L.C., 9th Ed., p. 628. 

The judgment in this case must be set aside and judgment entered for 
the Plaintiff with costs in this Court and in the Court below. 

Bertram, J. : The real question in this case was whether the 
Alexandria shippers were agents of the Plaintiff for the purpose of 
making the contract of affreightment. 

The question is really concluded by the admission on the pleadings 
pointed out by the learned Chief Justice. 

I would further say however '(though it is not necessary to decide the 
case on this ground) that in my opinion, assuming that the Plaintiff 
was the owner of the goods, the Court ought to have found on the facts 
proved, that the agency in question existed. 

In a through Bill of Lading the original shipowner is responsible for 
the whole transit, but in the case of a Bill of Lading of this description, 
where the shipowner undertakes to carry the goods to a certain point 
and then forward them to the end of the journey "at shippers' or 
owner's risk," the meaning, in my opinion, is that he undertakes at this 
point, where his own responsibility ceases, to find a new carrier for the 
shipper (or the person to whom the ownership of the goods may have 
passed in the inteiTal), who shall be responsible to the shipper, or 
owner, as the case may be, for the remainder of the transit. When 
therefore the shipowner, or his representative abroad, engages this new 
carrier, he is acting as the agent of the shipper or owner for the time 
being and the shipper, or owner, as the case may be, is the real party to 
the contract. {Of. the case of Muschamp t\ Lancaster & Preston Ry. Co, 
(1841) 8. M. & W. 421, 58 E.E., 758.) 

Apart from contract, the Plaintiff has also, I think, a right of action 
for the wrongful conversion of his goods. 

This alternative remedy has always existed in such cases, and there 
was nothing to prevent it from being enforced on the writ in the present 
action. 

I should add that the learned Judge seems to be under a misapprehen- 
sion as to the effect of the absence of any endorsement on the Bill of 
Lading. " Had the Bill of Lading been endorsed and forwarded to the 
Plaintiff," he says " there would have been no difficulty about the case." 
He seems to think that if the Alexandria shippers had only endorsed the 
Bill of Lading to the Plaintiff, the Plaintiff (presumably under the 
Bills of Lading Act, 1855) by virtue of the endorsement would have 
acquired a right of action which he did not otherwise possess. 
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By the express terms of Section 1 of that Act it is made clear that to tySER, C.J. 

entitle the endorsee of a Bill of Lading to have transferred to and vested T^y^pmp am 
in him a right of suit under the Act the circumstances under which the j. 

Bill of Lading has been endorsed must be such that the property in the ^-^~ 

goods has passed to the endorsee by reason of the endorsement. {Fox v, ^^^^^j^^ 
liott, 30 L.J., Ex. 259). Here the Alexandria shippers, being only for- v. 

warding agents, had not the property in the goods. They could not '^^f^ 

consequently pass any right of action by virtue of their endorsement. Phocbenne 

Appeal allowed. J * 



[TYSER, C.J. AND BERTRAM, J.] TYSER, C.J. 

& 
ZAPHIRIO MALAMATENIO, BERTRAM, 

1907 
V, 



April 30 



EATIB EFFENDI IKIKZADE. 

Practice — Time for appeal— Leave to appeal— Extension op time- 
Order XXI, RS. 1, 7 AND 9. 

Leave to appeal from a judgment of a District Court mmt he sought and 
obtained in time to allow the Appellant to lodge notice of appeal and serve copies 
on the paHies within four months of the judgment. 

The period of four months j^rescrihed hy Order XX I^ r. 7 runs from the date of 
the pronouneem-ent of the judgment. 

This was an appeal of the Defendant from the judgment of the 
District Court of Papho. The Kespondent at the hearing of the appeal 
raised the preliminary objection that it was out of time. 

The judgment was pronounced on 25th July, 1906, and was finally 
drawn up on 6th August, 1906. On 24th November, 1906 (one day 
before the expiration of four months from the date of the pronouncement 
of the judgment), the Defendant applied for leave to appeal. As the full 
Court could not be assembled on that date the hearing of the apphcation 
was postponed, and leave to appeal was ultimately given on 4th 
December, 1906. Notice of appeal was lodged with the Kegistrar and a 
copy served on the Plaintiff on December 13th, 1906. 

No copy of the order granting leave to appeal was lodged with the 
Eegistrar as required by 0. XXI, r. 1, paragraph 2. 

The material provisions of the rules referred to are as follows : — 

0. XXI, r. 1 "Where an appeal is made by leave an office copy of the 
order granting the leave shall also be lodged with the Registrar." 

" Any appeal which is not made in conformity with the provisions of 
this Rule and any ^appeal a copy of the notice of which has not been 
served upon any Respondent within the prescribed time shall be 
dismissed when brought before the Court for hearing." 
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f ^SER. C.J. (y* XXI, r. 7 " Every notice of appeal from the judgment of a 

BERTRAM ■^^^*'^^^^ Court uhall be lodged with the Eegistrar of that Court and a 

J. ' ^Py o^ it served on all parties affected by the appeal, within four 

"--— calendar months from the day on which judgment was given." 

Malama- 0. XXI, r. 9 " The Court to which tlie appeal is made may at any 

TBNio time before the expiration of the times hereinbefore respectively limited 

Batib Efp. ^^^ lodging and serving notices of appeal, on the application of any party 

iRiKZADE affected by a judgment or order, and without notice to other parties, 

unless the Court shall otherwise direct, extend the time for lodging or 

serving a notice of appeal ; provided that no such notice may in any case 

be lo:lged or served after the expiration of eight calendar months from the 

date of the judgment in the case of an appeal against a final judgment, 

or in any other case after the expiration of three calendar months from 

the date when the order became binding upon the person desiring to 

appeal." 

Judgment: The Court has no power to entertain this appeal, the 
notice of appeal not having been lodged and served within four months 
from the day on which judgment was given as required by 0. XXI, r. 7. 

The four months referred to run from the date when judgment was 
pronounced, and not as contended from the date when it was finally 
entered or from the date on which leave to appeal was given. 

Leave to appeal must be sought and obtained in time to allow the 
Appellant to comply with the formalities of Eule 1. If this is not done, 
any leave to appeal that may be obtained is inoperative. 

No application to extend the time for appeal can now be entertained. 
The power of the Supreme Court in this matter is strictly limited by 
Eule 9 of the same Order which requires any such application to be made 
- before the period of four months has expired. 

The failure of the Appellant to lodge with the Eegistrar a copy of the 
order granting leave to appeal is also fatal. 
The appeal must be dismissed. 

We have no discretion in the matter. This is not a case in which the 
word " shall " may be construed as " may. " The words of the Eule are 
imperative. 
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[TYSER, C.J.] TYSER, C.J. 

•- ' ■" 1907 

THE CYPRUS LEGISLATIVE COUNCIL ORDER, 1882, m^2 

AND 

THE STATUTES OF THE IMPERIAL PARLIAMENT OF THE 
UNITED KINGDOM OF GREAT BRITAIN AND IRELAND 
STYLED "THE PARLIAMENTARY ELECTIONS ACT, 
1868, AND THE CORRUPT AND ILLEGAL PRACTICES 
PREVENTION ACTS, 1883 AND 1895." 

IN THE MATTER OF AN ELECTION PETITION FOR THE 
ELECTORAL DISTRICT OF NICOSIA AND KYRENIA. 

Between 

PASCAL CONSTANTINIDES, GEORGE CHACALLI, and 
ACHILLEAS LIASSIDES, Peiitwiw^s, 

AND 

KYRILLOS PAPADOPOULOS, METROPOLITAN BISHOP 
OF KITION, THEOPHANI THEODOTOU and ANTONI 
THEODOTOU, Respondmts. 

Election petition— Cyprus Legislative Council Order, 1882, Art. 15— 
Corroboration — Cyprus Courts of Justice Order, 1882, Art. 196 — 
Corrupt treating — ^Agency— Joint candidature— Publication op 
English Laws in force in Cyprus— Law op 25 Rebi-ul-Evvel, 1289— 
" Fob the time being " — Costs. 

In tlie Cyprus Legislative Council Order ^ 1882, Art. 15, ^^ the laiv in force in 
England for the time being relating to corrupt practices at elections " means the 
law in force at the time of the election and ti'ial, and not the law in force at the 
date of the Order in Council. 

It is not necessary that the English Statutes in question should have first been 
published in tlie Cyprus Gazette. 

In order to invalidate an election on tlve ground of corruption it is not nccessai'y 
to sJiow that but for the corruption the elected candidate would not have secured a 
majority. 

The circumstances which constitute ''''coi'rupt treating'''' and ^^ joint candidature** 
considered. 

Whether in any particular case a person is an agent of tJie candidate is a 
question of fact to be determined from all the circumstances of the case. 

Art. 196 of the Cyprus Coui'ts of Justice Order, 1882 (requiring corroboration 
of the evidence of a single witness) does not apply to the trial of an election 
petition. 

Electioii Petition tried by the Chief Justice under the provisions of 
Alt. 15 of the Cyprus Legislative Council Order, 1882. 

The facts sufficiently appear from the judgment. 

Rees Davies, K,A., Artemis , Chrysafinis and Neoptolemos Pascal for 
the Petitioners. 

Theodotou in person and for the other Respondents (with him Sevasli, 
Kj/riakideSy and Demosthenes Sever es,) 
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TYSER, C.J. Judfjment : This is a petition against the return of Kyrillos Papado- 
p^"^^ poulos, Metropolitan Bishop of Kition, Theophani Theodotou and 
CoNSTANTi- Antoni Theodotou as being duly elected members of the Legislative 
NiDEs AND Council of this Island. 

OT FT F" RS 

j^^jy It alleges that the return is null and void on the gi'ound that the said 

Kyrillos persons so returned were, and that each of them was by themselves and 
^ol^AND^" *'^^^^ agents, before, during and after the election guilty of bribery. 
OTHERS It further alleges in similar terms that the said persons were guilty of 

treating, undue influence and other corrupt and illegal practices. 

It further alleges that there was general intimidation, bribery and 
treating and that the said persons so returned coalesced and stood as 
joint candidates at the election and that by reason thereof each of them 
is responsible for any corrupt practices committed by or on behalf of 
any other. 

Particulars of the different charges were delivered under an order of 
the Court. 

No sufficient evidence was forthcoming in support of the charges of 
intimidation and the only charges which it is necessary to consider are 
certain charges of bribery and treating. 

With regard to the personal charges, in the particulars there were no 
personal charges against the Bishop of Kition, there were no sufficient 
particulars of personal charges against Antoni Theodotou, and of the 
particulars of personal charges against Theophani Theodotou some were 
dropped and the othere were not proved. 

As to the other charges, of which there were a great many, some were 
dropped at the trial, in others evidence adduced did not agree with the 
particulars and they were abandoned, in others the witnesses were of so 
unsatisfactory a nature that reliance could not be placed on the evidence ; 
in some I was of opinion, for reasons which I stated at the hearing that 
the charge was not true. There remain only the charges hereafter 
mentioned on which it is necessary to pass judgment. 

The Chief Justice then proceeded to consider in detail the various 
charges of bribery. Only one of these (No. 41) involved any question 
of law. The reference to the case in question was as follows : 

As to particular No. 41 there was only one witness in support of the 
charge contained in the particular and it was argued that no finding 
could be based on the evidence of one witness and counsel for the 
Respondents cited Art. 196 of the Cyprus Courts of Justice Order, 
1882. 

I do not think that that clause applies to the trial of an Election 
Petition and to the decision of one of the charges in the particulars. 

The Chief Justice, having next considered in detail the various 
charges of treating, proceeded as follows : 

The treating is proved. 

The next question I propose to consider is whether the different cases 
of treating which have been proved were corrupt. 
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Treating is corrupt on the part of the person treating when at the TYSER, C.J. 
time he treats he does so for the purpose of influencing any other person p^^^^ 
in the exercise of his power of voting. Constanti- 

. 1 . 1 ..1 i. i. • • • NIDES AND 

Whether or no that is the purpose for which the treat is given is a others 
question of fact, and where that purpose is not expressly proved it may and 
be inferred from the facts of the case which are proved. Pap™opou- 

The corrupt purpose may be expressly proved, for example, if the ^^^ ^^^ 

person treated is asked to come and partake of the treat and then vote 

for the party whose success the treater is trying to procure. 

In this case it is clear that the treat is given or promised for the 
purpose of inducing the person treated to vote in the manner he is asked 
to vote. 

In other cases the corrupt purpose may be inferred from a variety of 
facts. 

The relative positions of the treater and the person treated are 
material. 

The effect which the treat provided would be likely to have on the 
person treated is material. 

The part taken by the treater in the election is material. 

The time when the treat is given is also material. 

There may be other things which support or disprove an inference of 
fact that a corrupt purpose existed in the mind of the treater. 

Again there may be corrupt treating when the treat is corruptly given 
on account of any person having voted or refrained from voting. 

Here again the corruption may be expressly proved as, for example 
where the treater promises to any one a treat after voting if he will vote 
as he wishes. 

It may be inferred as, for. example, when there has been a practice to 
treat after an election on which it may be supposed the votei*s would 
calculate. 

Treating is not corrupt when it is a mere form of ordinary hospitality 
or in relation to business matters and there is no purpose of influencing 
votes. 

It has been contended for the Respondents that there is a universal 
custom in Cyprus for villagers to treat villagers and for merchants, 
shopkeepers and others to treat and be treated by their clients whenever 
or wherever they meet and especially if the clients come to the place of 
residence or business of the persons with whom they deal ; that this is 
an ordinary form of hospitality or treating in relation to business matters ; 
that all the cases of treating proved are either of the one nature or the 
other and cannot be held to be corrupt. 

In the first place it is not true that all the cases of treating come 
within these kinds of treating. 

The treating at Prastio, Meniko, Kato Zodia, Athienou and Petra and 
the treating by Katalanos at Nicosia cannot be brought within either 
class. 
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TYSBR, C.J. The treats at Athienou, Kato Zodia, Meniko, Petra and Prastio were 
Pasc obviously given in connection with the election by leading men in the 

CoNSTANTi- different villages to other voters in the village whose vote they hoped 
NiDBs AND would be on their side. 

AND -^^ ^^^ ^^^ ^^ Kato Zodia there was evidence that the determination to 

Kyrillos give the treat was ouly come to when it was known that the leader of the 
^Los AND^^' ^^^^^ P^^'^^ ^^'^^ ^oing to give a treat and that it was given to counteract 
OTHERS the influence which the other feast might have on the votes. 

I have no doubt that in all the five cases the object of the feasting 
was to secure votes for the party favoured by the treaters and for the 
success of which the treaters were working. 

In each case it appears that the treaters were working for the Kition 

party and the feast given by them was, as I find, only part of that work. 

There is another class of cases, such as the treating at Karmi, Kyrenia 

and the treating by Athanassi Haji Constandi at Lefka, and the treating 

at Paleochori. 

In these cases clients were being treated by the persons with whom 
they dealt, and any custom to treat clients is evidence to be taken into 
consideration in deciding whether the treaters had a corrupt purpose in 
treating or not. 

In such cases if it is shewn that the treater takes no interest in 
political questions, and exerts no influence on voters and that tbe treating 
does not exceed in amount what would be usual if the people came in for 
a non-political purpose, such as a cattle show, the Court might draw the 
inference that there was no corrupt purpose. 

Now the evidence shews that it is usual in Cyprus for merchants, shop- 
keepers and others to treat their clients, and also that it is usual for 
villagers and others to treat and receive treats from their friends with 
whom they have no business relations. 

The latter cases seem to be cases of pure hospitality, but the former, 
the treating of clients, appears from the evidence to be a matter of 
business. 

The objects of treating clients would appear to be : 

(1) The maintenance of good relations with clients who are profitable 
in business, so that they may be easier to deal with and less 
likely to transfer their business to a rival. 

(2) To advertise the merchant, or other person treating, as a person 
with whom it is desirable to deal, and so to attract other clients. 

The treating of clients is proved not to be a pure matter of hospitality, 
but a means of influencing clients and others so as to gain the object of 
the treater, which is, in ordinary cases the promotion and extension of 
his business. A client who is a social equal may be entertained by a 
merchant as a friend but that is not a matter which is peculiar to 
merchants or tradespeople. 

It is quite clear that the treating in a similar way of clients by 
merchants or others would be a powerful means of promoting the objects 
of the treaters in other matters, whether political or otherwise, if the 
treaters so desired. 
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In these cases the Court must look at all the evidence to see whether TYSER,C.J. 
there was a purpose in the mind of the treater to influence votes. Pascal 

If the treating is in excess of what is usual that would be a matter Constanti- 
which would tend to shew that the usual object was not that with which nides and 

, . OTHERS 

the treat was given. and 

If for example a person treated on the eve of an election in a way Ktbillos 
which was greatly in excess of the treating customarily given for the ^os^and^ 
purposes of business that would be some evidence that business purposes others 
were not the sole object of the treating. 

If the pei*son charged with treating gives evidence which is not true 
and of which the tendency is to conceal the amount of the treating, it 
would be evidence that he knew there was something to conceal and that 
the treating was corrupt. 

If the person charged with treating was shewn to have taken an 
active part in the electioneering campaign and to have exerted his 
influence to obtain voters for his side it would be a fact to be taken into 
consideration in determining whether the treating was for the purpose of 
influencing the voters. 

If a candidate for election were to treat or the agent of the candidate 
there would be a strong presumption that the treating was corrupt. 

After dealing with the several charges on the basis of the principles 
thus enunciated, the Chief Justice proceeded : 

I will now consider whether the persons, guilty of bribery and corrupt 
treating, or any of them, were agents of the Respondents or any of them. 

I will first consider whether the Respondents stood as joint candidates 
in such a way as to make each of them responsible for any corrupt 
practices committed by or on behalf of any other. 

I shall not attempt to lay down any exhaustive definition of what 
relation between candidates will constitute them joint candidates in this 
sense. 

It is enough for me to say that if one candidate is shown to be the 
agent for another candidate the latter will be responsible for any act of 
the former and for any act of an agent of the former. 

The Bishop of Kition was represented by Mr. Theophani Theodotou 
at the trial of the petition and is bound by any alniission made by Mr. 
Theophani Theodotou in that capacity. 

He did not tender himself as a witness and it must be taken that he 
and his advocate did not wish to contradict any evidence against him 
which was given at the trial. 

Now it appears that both Dr. Andoni Theodotou and Mr. Theophani 
Theodotou in their speeches were asking the electors to vote for all 
three of the Respondents. 

Mr. Theophani Theodotou says (p. 330) : I was the agent of all the 
others. 

Mr. Theophani Theodotou and Dr. Andoni Theodotou went together 
to Assomatos for electioneering purposes and each of them addressed thQ 
electors. 
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The Bishop of Kition writes to Mr. Theophani Theodotou on the 
14th August (o.s.) 1906 "if things are in their regular place we must 
work or rather you must work." 

It is conclusively proved that any work done by any of them was done 
for all of them and that each of them approved of the others working for 
him. 

Tliis would be sufficient in my opinion to make each responsible for 
what was done by the others or the agents employed by the others. 

That there was a coalition is also proved by the publication in the 
Kypriakos Phylax, which appears to be the party newspaper, in which 
they are always spoken of as the coalition. 

I find therefore that there was a coalition and that if any of the 
persons found guilty of bribery or corrupt treating was the agent of one 
he was the agent of all. 

I will now consider whether any of the persons so found guilty were 
agents. 

There is no legal definition of agency. Whether in any particular case 
a person is an agent must be gathered from all the facts proved in 
the case. 

The Chief Justice then considered the various cases in which agency 
was imputed to the persons charged and proceeded as follows : 

There are some points made by Mr. Theophani Theodotou which 
I will mention shortly. 

Looking at the whole law contained in the Order in Council I am of 
opinion : 

That the law incorporated in Art. 15 of the Order in Council is in 
force in the Island so far as it is necessary to decide this petition. It is 
not necessary to decide how far it is in force as regards other matters, 
such as the penalties attaching to a person found guilty of bribery. 

That the English law to be applied in this case is the law in force at 
the time of the election and trial. 

That the words " for the time being " do not refer to the time when 
the Order in Council was made. 

I find that this law is in force although it may not have been published 
in the Cyprus Gazette, 

I find that Clause 15 is not confined to cases where the unsuccessful 
candidate can show that but for corruption there would have been 
no majority. 

I find that the intention of the enactments in the Order in Council 
and of the Acts so far as they are incorporated, is to insure the right of 
the public to a true and honest representation in the Council, and that 
corrupt practices should have the same effect in regard to the invalida- 
tion of an election in Cyprus that they have in England. 

The result is that I find that the election is null and void. 

As to the costs the Petitioners are entitled to the general costs of the 
petition. 
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The Plaintiffs are to .have the costs of all the issues of which they tyser, C.J. 

have succeeded. „^'^ 

Pascal 

constanti- 

The Judgment declared, that there was a coalition of the Respondents, nides and 

that the Respondents were by their agents guilty of corrupt practices, others 

to wit, bribery and treating, and that there was general treating. Kyrillos 

Election declared mdl and void. Papadopou- 
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[TVSER, C.J. AND BERTRAM, J.] TYSER, O.J. 

Pjj-^ BERTRAM, 

1907 

NEOCLI ANTONI. ^^ 

Criminal law — Corroboration — Cyprus Courts op Justice Order, 

1882, Art. 196. 

It is not necessary that the corrohorative evidence in a criminal trial should 
actually implicate the accused in the commission of the crime. 

It is sufficient if it is of such a nature as to satisfy the Court as to the accuracy 
of the principal witness. 

Appeal of the Defendant from the judgment of the District Court of 
Papho. 

The charge against the Defendant w^as that being a person prohibited 
from possessing or using firearms under the Firearms Law, 1889, he 
was unlawfully in possession of a gun contrary to provisions of that law. 

The principal witness was a woman, Styllou Anastassi, who swore that 
she saw the Defendant come out of his house carrying two guns, and 
hand them to an accomplice, who carried them off in a certain direction. 
Shortly afterwards, on being questioned by a zaptieh, she indicated the 
direction, accompanied the zaptieh, assisted him to search and herself 
found one of the guns, hidden among leaves. 

The corroborative evidence was that of the zaptieh, who swore that 
the woman gave him certain information, indicated a direction, proceeded 
with him thither, searched, and pointed out the gun to him. 

The Court convicted the Defendant, who appealed. 

No appearance either by the Appellant or Respondent. 

Tyser, C.J. : This Court has already decided in Bex v. loannis 
Haji Nicola (1902) 6 C.L.R., 5, that it is not necessary that every 
part of a witness's story should be corroborated. 

It is important to note what the section actually says. : It says that 
the evidence of the principal witness must be *' corroborated by some 
" other material evidence, which in the opinion of the Court is sufficient 
" to establish the accuracy of the witness," 
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In this case the Court was of opinion that the finding of the gun 
under the circumstances under which it was found and the other 
evidence for the prosecution were sufficient to establish the accuracy of 
the witness. I cannot say that there is no " other material evidence," or 
that the Court could not have formed the opinion that it did. 

The appeal must accordingly be dismissed and the judgment of the 
Court below affirmed. 

Bertram, J. : It is quite true that the corroborative evidence as to 
the finding of the gun by the woman and the zaptieh did not of itself 
necessarily implicate the accused. But the effect of previous decisions of 
this Court seems to be that the corroborative evidence need not 
necessarily implicate the accused. See in particulars Eex v. Mustafa 
Haji Ahmed (1902) 6 C.L.R., 5. 

The principle of the Article would appear to be that the corroborative 
evidence must be such as to satisfy the Court that the principal witness 
is a witness of truth. 

In this case the principal witness, who purported to have seen the 
accused dispose of the gun in a particular manner is shortly afterwards 
questioned hj a zaptieh. She makes a statement. Her statement is 
immediately tested and the finding of the gun in the place indicated 
confirms it in a substantial point. 

I think that the Court may well have been justified in accepting this 
evidence as establishing the accuracy of the witness. 

Appeal dismissed. 
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[TYSER, C.J. AND BERTRAM, J.] 

ARISTODEMOS PHOINIEFS, 

V. 

THEOPHANES THEODOTOU, 



Plaintiffs 
Defendant. 



14— 



Election law— Cyprus Legislative Council Order, 1882, Art. 
Disqualified person sitting and voting in Council. 

A person unseated on an election petition on the gromid of corrupt practices by 
Ms agents and subsequently re-elected in pursuance of a fresh writ is not within 
any of the classes of disqualified persons against whom a penalty can be recovered 
for sitting and voting as a member of the Legislative Council under Art. 14 of the 
Cyprus Legislative Council Order^ 1882. 

Appeal from the District Court of Nicosia. 

On the 11th October, 1906, as the result of an election held on 9th 
and 10th October, 1906, Kyrillos Papadopoulos, Metropolitan Bishop of 
Kition, Theophani Theodotou and Andoni Theodotou were returned as 
elected members of the Legislative Council for the Nicosia-Kyrenia 
District. 

On 5th November, 1906, an election petition was presented against 
the said return, alleging that it was null and void on the ground of 
bribery, treating and other corrupt and illegal practices, 
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The petition was heard by the Chief Justice, and on the 2nd May, TYSER, C.J. 
1907, he delivered judgment declaring the election null and void, on the ggj^^j^^j^ 
ground that the Respondents, through their agents, had been guilty of j. 

bribery and treating. ^""^ 

A new writ was accordingly issued. The Respondents to the petition ^^^ 
were again nominated as candidates, and on the 22nd May, 1907, no Phoiniefs 
other nominations being made, they were returned unopposed. Thbophanes 

On the 4th and 5th of June, 1907, the Defendant sat and voted as a Theodotou 
member of the Legislative Council. 

On July 17th, 1907, the Plaintiff issued the writ in the present action 
claiming that " the Defendant do pay to him the sum of £100, on the 
ground that he sat on the meetings of the Legislative Council of Cyprus 
on the 4th and 5th June, 1907, not having the qualifications to be 
elected a member of the Legislative Council." 

The District Court dismissed the action. 

The Plaintiff appealed. 

Sevasli for the Plaintiff. 
The Defendant in person. 

Judgment : This is a claim, which purports to be made under Art. 14 
of the Cyprus Legislative Council Order, 1882, for the sum of £100 on* 
the ground that the Defendant being a disqualified person sat and voted 
on two occasions as a member of the Legislative Council. 

The Defendant does not come within any of the classes of disqualified 
persons enumerated in the Article on which the claim is based. 

The appeal is dismissed and the judgment of the Court below affirmed 
with costs. 

Ameal dismissed. 



[TYSER, C.J.] TYSER, C.J. 

1907 

THE CYPRUS LEGISLATIVE COUNCIL ORDER, 1882, 

July 17 
AND 

THE STATUTES OF THE IMPERIAL PARLIAMENT OF THE 
UNITED KINGDOM OF GREAT BRITAIN AND IRELAND, 
STYLED, "THE PARLIAMENTARY ELECTIONS ACT, 
1868 AND THE CORRUPT AND ILLEGAL PRACTICES 
PREVENTION ACTS, 1883 AND 1895." 

Between 

CHRISTODOULOS SOZOS, Fetitiomr, 

AND 

SPYROS ARAOUZOS, Respondent, 

Election Petition— Cyprus Legislative Council Order, 1882, Art. 15 — 
Costs — Application of English Law. 
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The adjudication of an election petition includes the adjudication of the costs 
incidental to it. 

The English law and regulations are to he applied in principle ^^so far as 
practicable,*' but in determining the costs to be allowed the taxing officer may take 
into consideration local circumstances. 

This case consisted of applications by both parties to review the 
taxation of costs in the matter of an election petition, the facts in 
connection with which are reported on p. 48 

The applications were originally made before the Supreme Court, but 
the Court decided that they must be heard before the Judge who tried 
the petition and the case accordingly proceeded before the Chief Justice 
alone. 

The Registrar taxed the costs. 

Both parties appealed. 

NeoptoUmos Pascal for the Respondent to the petition : 

The Registrar has proceeded upon a wrong principle. He has 
apparently considered himself bound by the Cyprus scale. The costs 
should be taxed according to the English scale, which is higher than 
that in force in the Cyprus Courts. The English scale allows certain 
items which the Registrar disallowed altogether, e.g.^ Instructions for 
drawing particulars. Fee for drawing particulars. Fee for consultation, 
Retainer for leader and junior. Instructions for brief, i.e,^ all the preli- 
minary expenses made after filing the petition and before hearing. 
See 46 and 47 Vict., C. 51, Sec. 44, Sub-section 3 (^), Rogers, on 
Election Petition Vol. XI., pp. 712-714. 

Theodotou for the Petitioner : 

The Cyprus scale of costs applies. Locus regit actionem. The Order 
in Council says that English law shall apply " so far as practicable." 
Here its application is not practicable at all, because the profession is not 
divided into barristers and solicitors. The taxation of costs is not part 
of the " adjudication." The adjudication is complete upon the delivery 
of the judgment. 



The Registrar explained to the Court that he had based the taxation 
on the principles of the English scale, and that he had not considered 
himself bound by the Cyprus scale. He had, however, considered himself 
entitled to have regard to the Cyprus scale in determining the amounts 
to be allowed on the various items. 

Judgment : Chief Justice : By Art. 5 of the Order in Council 
it is provided that " the Law in force in England for the time being 
relating to corrupt practices at elections and disputed elections, shall so 

(*) 4t) ami 47 Vict., C. 51, Sec. 44, Sub-section 3, "The Rules and Regula- 
tions of the Supreme Court with respect to costs to be allowed in actions causes 
and matters in the High Court shall in principle and so far as practicable apply to 
the costs of petition and other proceedings under the Parliamentary Elections 
Act, 1868, and under this Act, and the taxing officer shall not allow any costs, 
charges, or expenses on a higher scale than would be allowed in any action, cause 
gr matter in the High Court on the liigher scale as between solicitor and client," 
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far as practicable be applied by the Judge to the adjudication of such TYSER, C.J. 
cases " — that is to say — election petitions. 

The adjudication of the cause includes the adjudication of the costs 
incidental to it. 

In the taxation of the costs the English law and regulations are to be 
applied in principle and " so far as practicable." 

Sec. 44 of the English Act of 1883 (which is the material section) 
does not say that the English High Court scale is to be followed in all 
particulars. It says that the costs allowed are not to exceed the 
maximum prescribed by that scale. 

The taxing officer, acting on the principles of the English law and 
regulations and applying that law and those regulations "as far as 
practicable," has taxed this bill of costs. 

I see nothing wrong in his decision. 

In considering what amount of costs may be allowed, he may take into 
consideration the local circumstances. He may look at the Cyprus scale 
of costs for his guidance, although it does not bind him. 

In each instance the taxing officer must be guided by the circum- 
stances of the case. 

The appeal and cross appeal are both dismissed. No order as to costs. 

Appeal and c?vss appeal dismissed. 



[TYSER, C.J. AND BERTRAM, J.] 

PANAYI KALAVA, 

V, 



TYSER, C. J. 

Flai7ltiff, BERTRAM, 
1907 
July^ 18. 



GEORGIOS BASSILIOU and G. CH. IOANNIDES, 

Defendants, 

Acknowledgment given in pursuance of a conspiracy to break 

THE LAW — Ex TURPI CAUSA NGN ORITUR ACTIO — MeJELLE, ART. 1610. 

The Courts will not enforce an acknoicledgment of debt {deyn senned) given in 
jpursuance of a conspiracy to break the law. 

Appeal from the District Court of Kyrenia. 

The action was brought by the Plaintiff upon a document signed by 
the Defendant, acknowledging an obligation to pay the sum of £500 
with interest. 

The substantial defence raised at the issues was that the document was 
void, as having been given for an unlawful purpose. " It was given for 
" the transport and sale of antiquities, which have been got by unlawful 
" excavation, and the exportation of such antiquities is prohibited." 

r:8 
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The Defendant loannides being abroad and not having been served, 
the Court directed the action to proceed against the Defendant Bassiliou 
separately. 

It appeared from the evidence that the document was given as a result 
of an arrangement between the Plaintiff, his brother, the Defendant 
Bassiliou, a man called Nicola Kalavas and others with reference to 
certain antiquities which as the result of certain unauthorised excavations 
had been discovered in the neighbourhood of the monastery of 
Acheropito. The articles in question were enumerated by the Defendant 
as follows : — 

(1) A crown with 40 golden leaves. 

(2) Two golden bracelets in shape of serpents. 

(3) Two golden anklets. 

(4) One ear-ring. 

(5) One fillet (ratWa) with two golden chains at the end. 

The arrangement was that the Defendant Bassiliou was to receive the 
antiquities, export them secretly, and realise them abroad. He was to 
receive one-third of the price, and was to account for the remainder, 
the document being taken as a security for this purpose. As a matter of 
fact the articles never reached the DefendaDt but were exported and 
realised through another channel. 

The Plaintiff wholly denied the version of the transaction and swore 
that the document was given in the ordinary course of business. 

The Court found that the document was given in pursuance of a 
conspiracy to commit offences against the Antiquities Law, 1905, and 
dismissed the action without costs. 

The Plaintiff appealed. 



Theodobu for the Appellant* 

Even assuming that the finding of the Court below is correct it 
f urnishes no answer to the Plaintiff's case. The maxim ex turpi causa 
non oritur actio is unknown to the Turkish law. 

At any rate the Defendant cannot himself raise the plea. Nemo 
allegans turpitudinem suam est audiendus. 

The Defendant is bound by his own acknowledgment. Mejelle, 
Art. 1610. 

Pascal Constantinides^ for the Respondent, was not called upon. 

Judgment : Chief Justice : The answer to Mr. Theodotou's argu- 
ment is that as an agreement this document never had Huy real existence. 
It was void ab initio. The principles governing this question were settled 
in England long ago by the judgment of Lord Chief Justice Wilmot in 
Collins V, Blantern (1767) 1. S.L.C., 398. "We are all of opinion that 
the bond is void ah initio^ by the common law, by the civil law, moral 
law, and all laws whatever .... This is a contract to tempt a man 
to transgress the law, to do that which is void by the common law, and the 
reason why the common law says such contracts are void is for the public 
good. You shall not stipulate for iniquity. All writers upon our la\Y 
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agree in this, no polluted hand shall touch the pure fountain of justice. 
Whoever is a party to an unlawful contract, if he shall once have paid 
the money stipulated to be paid in pursuance thereof, he shall not have 
the help of a Court to fetch it back again. You shall not have a right 
of action when you come into a Court of Justice in this unclean manner 
to recover it back. Frocul, Oprocul este profaniy 

We are clearly of opinion that the principles here enunciated are part 
of the law of the country. 

The appeal is dismissed with costs. 

Bertram, J., concurred. 

Appeal dismissed. 
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[TYSBR, C.J. AND BERTRAM, J.] 

AHMED HAJI HUSSEIN OF NICOSIA and others 
(Heirs of Haji Hussein Agha Mehmed 
Bakalbashi, deceased), Plaintiffs^ 

V, 

AHMED BESSIM EFFENDl HAJI HUSSEIN OF 
NICOSIA AND othebs (Heirs of Haji Hussein 
Agha Mehmed Bakalbashi, deceased). Defendants. 

Bx-PARTE MUSTAFA SHEFKI EFFENDl HAJI HUSSEIN. 

Practice — Order XVIII., Rule 6— Attachment of debts — Order XX., 
Rule 2 — "Final order affecting interests" — Ex-parte application 
— Final judgment — Joint judgments against two defendants- 
Apportionment. 

A judgment may he a final jvdgment even though only part of it consists of a 
final order, and the 7'emainder gives directions as to matters to he lodrked out in 
subsequent proceedings. 

Execution may he based separately upon so much of a judgment as consists of a 
fin/il order for the payment of money. 

An order attaching a debt due to a judgment debtor is not " a final order 
affecting his interests " within the meaning of Order XX., rule 2, and may be made 
eX'parte. 

The effect of a judgment against tivo debtors jointly is titat each of them is liable 
t0 pay the whole amount, and execution can he issued against either accordingly. 

This was an appeal from a judgment of the District Court of Nicosia 
dismissing an application by one of the Defendants to set aside an order 
for the attachment of a certain debt to satisfy the judgment in the above 
case made ex-parte by Mitzis, J. 

The original action was concerned with various matters arising out of 
the administration of tlie estate of Haji Hussein Agha Mehmed 
Bakalbashi, deceased. On the 5th January, 1907, the Court delivered a 
judgment, which was subsequently duly entered, in the following form : — 
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This action coming on for hearing in the presence of Counsel for 
Plaintiffs, Mr. A. Kyriakides, and of Counsel for Defendants, Mr. Sevasli, 
upon hearing what was alleged by and on behalf of the parties 
respectively, this Court doth order and adjudge. 

1. That the Ham of the Chief Cadi cannot be disputed in 
declaring Plaintiffs to be co-heirs with Defendants, and that the 
said Ham has a retrospective effect entitling the Plaintiffs to 
get their shares in Bakalbashi's estate but as part of the 
properties claimed have been sold or mortgaged by the Defendants 
thereon the Court cannot grant the first claim in the summons, 
without those persons who have rights by purchase and mortgage, 
being made parties to this action and this Court orders that a 
new issue be taken and the case be re-tried on this part of the 
claim. 

2. With regard to claim 2nd the Court gives judgment against 
Defendants first and second for the £17 14s. bcp, claimed by 
Plaintiffs as their share in the rents of the shop leased to Haji 
Pavlo Papadopoulos and received by the said first and second 
Defendants. 

3. With regard to claim 3rd the Court ordera the Defendants to 
give a detailed account to the Plaintiffs of the estate left by 
the deceased Bakalbashi, and the (Dourt declares as regards 
certain items as follows : — 

(a) £30 paid by Defendants to Haji Arif for his children was a 
valid gift. 

(b) £50 Vakouf dedication by the deceased and £11 funeral 
expenses which sums Defendants have expended, are allowed in 
the account as debit against the estate. 

(c) The Piroi, etc., transaction has nothing to do with the said 
estate so far as Plaintiffs are concerned. And this Court further 
orders that decision of costs be reserved is finally decided in 
the first claim (sic). 

Given this the 5th day of January, 1907. 
Drawn up this the 19th day of January, 1907. 



On March 12th, 1907, Mitzis, J., on an ex-parte application on the 
part of the judgment creditors made an order attaching the sum of 
£17 14s. hep, being the surplus realised from the sale of certain 
immovable property of Mustafa Shevki Bakalbashi (one of the two 
Defendants affected by paragraph 2 of the judgment) then in the hands 
of the Sheriff. 

Mustafa Shevki Effendi Haji Hussein Bakalbashi appHed to the 
District Court to set aside the order. The Court dismissed the application 
and confirmed the order. The applicant appealed. 

Ghacalli for the appellant (with him Sevasli), 
I have three points : 

1. The judgment on which the order was based was not a final 
judgment. It was in effect merely an interlocutory order ; 
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2. The order ought not to have been made ex-parte as it was one TYSER, C.J. 
" affecting our interests." Order XX, rule 2 ; BERTRAM 

3. My client was only liable for half of the judgment debt. This j. ' 

was not a joint and several juderment. The amount should have -^ 
, i^. 1 - o Ahmed Haji 

been apportioned. Hussein 

Chrysafines^ for the Respondent, was not called upon. and others 

V. 

Jvdgment : Three points were taken in this case. Bessim and 

The first was that the judgment on which the attachment was based others 
was not a final judgment. We are of opinion however that and in so far 
as it consists of an order for the payment of the sum of £17 14s. bcp. 
the judgment was a final judgment. It is not necessary that all the 
orders comprised in a judgment should be final orders in order to make 
the judgment itself a final judgment. 

The second point was that the order directing the Sheriff to pay over 
the sum in question to the judgment creditor ought not to have been 
made ex-par te. Reliance was placed on Order XX, rule 2, and it was 
argued that the order in question was a "final order affecting the 
interests " of the judgment debtor. We do not think that an order of 
this sort made in pursuance of a writ of attachment is such a final order. 
By " a final order affecting the interests " of a person, is meant not an 
order which may conceivably prejudice that person, but an order which 
affects his interests by finally determining his rights. A writ of 
attachment of debts is simply a method of execution, like a writ of sale 
of movable property. (See Law 10 of 1885, Sec. 12.) Both are regulated 
by Order XVIII, rule 6, and are governed by the same practice. It has 
never been suggested that either of these writs could not be issued 
without notice to the debtor. The order in this case is made under 
Sec. 77 of Law 10 of 1885, and under that section the Judge has power 
to require the attendance of the judgment debtor if he thinks that in the 
circumstances of the case he may be considered a " person interested," 
but a judgment debtor is not ordinarily to be considered such a person. 
The persons to whom the words are primarily intended to refer are 
persons who claim the property attached adversely to the judgment 
creditor. 

The third point was that the judgment being on the face of it against 
two persons jointly, and not stating expressly that each person was 
severally liable for the whole, execution should only have issued to the 
extent of one-half of it against the property of each debtor. This 
contention is in our opinion unfounded. A final judgment is a final and 
conclusive determination of the obligations of the persons against whom 
it is directed. When it orders two or more persons to pay a sum of 
money it means that each of them is liable for the w^hole, although, of 
course, the judgment creditor cannot recover more than the amount of 
his judgment. 

The writ of execution must in all cases follow the judgment. It is not 
competent for any ministerial officer, such as a Registrar or a Sheriff, or 
for any Judge making a consequential order, to vary the judgment by 
making an apportionment of it. If the persons affected by the judgment 
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tYBBR, C.J. are entitled to an apportionment, it is for them to apply to the Court at 
BERTRAM *'^^ ^^^^^ ^^ ^^^ action and to secure that the judgment is drawn up in 
J. ' such a form as to preserve their rights. In England it has always been 
"■"^ held that a person who held a jud.rment against two joint debtors could 
Hussein ^^^^ execution against the goods of either of them to the full amount, and 
AND OTHERS it has bccu expressly decided, that in such a case, by analogy to this 
Ahmed principle, a debt due to either of the joint debtors can be attached by the 
Bbssim and creditor to its full amount to satisfy the amount of his judgment. 
(Miller v, Mynn, 28 L.J.Q.B., 324) 
The appeal must be dismissed with costs. 
Appeal dismissed. 
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[TYSER, C,J. AND BERTRAM, J.] 

SHEVKI CHAOUSH and others, 



-^ EMILE LAPIERRE, 



Plaintiffs, 



Defendant, 



Prescription— Absence of Defendant — Mejelle, Art. 1674— Admission 
and avowal of the debt — withdrawal of plea of payment during 

HEARING. 

A prescription is not interrupted by the absence of the Defendant in a foreign 
country. Absence of the Plaintiff w alo7ie material. 

At the issties in an action upon an acknowledgment the Defendant admitted the 
acknowledgment, but pleaded (1) prescription, (2) payment through a person 
sin/je dead. At the hearing the plea of payment was withdrawn. 

Held : that it was Twt incumbent on tlie Court, upon the withdrawal of the 
plea, to call upon \t1ie Defendant to state explicitly whether apart from prescrip- 
tion the debt was due or not. 

The withdrawal of the plea under such circumstances was not in itself an 
explicit admissi4)n and avowal within tlie meaning of Art. 1674 of the Mejelle, so 
as to neutralize the effect of the prescription. 

Appeal from the * President of the District Court of Larnaca. 
The Plaintiffs as heirs of Hussein Mustafa, sued the Defendant, upon 
a document, described in the writ of summons as a promissory note, the 
translation of which is as follows : — 

Shakir Chaoush ... ... ... 1,528 

Hussein Aga bin Mehmed ... ... 1,072 

Hussein Mustafa ... ... ... 1,344 



3,944 



*The Defendant not being an Ottoman subject the case was heard by the 
President alone, but the case was argued by the parties both in the District Court 
and on appeal on the basis of Ottoman law, presumably on the ground that the 
parties to the agreement intended it to be governed by Ottoman law. See Cyprus 
Courts of Justice Order in Council, 1882, Articles 24 and 25, 
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This is to acknowledge that I have received from Shakir Chaoush of tysbr, C.J. 
Famagiista 1,528 piastres and from Hussein Aga bin Mehmed 1,072 g^Rmj) am 
piastres and from Hussein Mustafa 1,344, total 3,944, being the value of j, * 

stone supplied and it is mj true debt to them. ^---' 

I promise to pay the said sum within 12 days from the date of this chaoush 
bond, and if against hope I fail to pay and should they apply to the and others 
authorities I undertake to pay interest at the rate of 18 per cent, and emilb 
also costs incurred therefor according to law ; and this bond is given to Lapierbb 
the above mentioned persons. 

3rd November, 1887. Debtor, 

(Signed) Emile Lapierre. 
(Signed) Virginib Diacomo, 

Je garantie cette somme. 
Witnesses : 

Ahmed Aga Izzet. 

Edhem Aga bin Ahmed Aga Mehmed Vefik. 
At the issues Defendant pleaded : (1) prescription, (2) payment 
through a person since dead. It appeared that the Defendant had left 
the Island in 1887 and only returned a few months before the action. 

At the hearing the Defendant's Advocate withdrew the plea of 
payment, and the Court being of opinion that the absence of the 
Defendant prevented the prescription from running, gave judgment for 
the Plaintiff. 

The Defendant appealed. 

Agathangelos Papadopoulos for the Appellants. 

It has already been decided that the absence of the Defendant is 
immaterial. Muzaffer Bey v. Collet (1904) 6 C.L.R., 108. 

Michaelides for the Eespondent. 

The withdrawal of the plea of payment was tantamount to an explicit 
admission and avowal of the debt before the Judge. (Mejelle, Art. 1674), 
and this nullifies the prescription. 

At any rate, in order to give effect to that section the Court should 
have called upon the Defendant to state explicitly whether apart from 
prescription he admitted the debt. (Cf. Commercial Code, Art. 146.) 

Judgment: The judgment of the District Court in this case 
proceeded upon the assumption that the absence of the Defendant from 
Cyprus prevented the time limited for the prescription of his debt from 
running until his return. It has, however, already been decided by this 
Court that it is not the absence of the Defendant, but of the Plaintiff 
that suspends the prescription. The absence of tlie Defendant is 
immaterial. (See Muzaffer Bey v. Collet (1904) 6 C.L.E., 108.) The 
judgment therefore cannot be supported on this ground. 

An attempt, however, was made to support it by reference to Art. 
1674 of the Mejelle. It was said that by withdrawing through his 
Advocate the plea of payment, the Defendant had in effect " in the 
presence of the Judge admitted and avowed that there was still a right 
against himself in the way claimed by the Plaintiff." 
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It was contended that it was the duty of the Court upon the with- 
drawal of the plea to call upon the Defendant to state explicitly whether 
apart from the prescription he admitted the debt or not — but the 
article referred to is not capable of this construction. 

Without expressing any opinion on the general construction of the 
AND OTHERS articlc, it is sufficient for us to say that in this case no admission was 
Emile ^^^ *t the issues — inasmuch as the Defendant pleaded that the debt 
was paid — and that the subsequent withdrawal of this plea is not 
necessarily tantamount to an admission. It probably merely meant that 
the Defendant recognised that he could not prove the plea, owing to the 
fact that his principal witness was dead. 

Art. 146 of the Commercial Code does not apply to this document 
because it does not satisfy the requisites of a promissory note. See Raji 
Eleni v. Theophanides^ 4 C.L.R., 12. Imperial Ottoman Bank v. Limburi, 
4 C.L.R., 48. 

The appeal is allowed and the judgment of the Court below is set 
aside with costs both in this Court and in the Court below. 

Appeal allowed. 
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[TYSER, C.J. AND BERTRAM, J.] 
POLICE 



V. 



AGATHOCLI A. KOKKINI and others. 

Ottoman Penal Code— Art. 260 — Disturbance of the peace. 

It U not necessary for a convicti4m for disturbing the peace under Art. 260 of 
the Ottoman Penal Code that it should he proved that the peace of the inhabitants 
was actually disturbed. 

It is sutficient if the disordei* complained of was of such a nature as to be 
calculated to produce this result. 

This was an appeal from a conviction of the District Court of Lamaca. 

The Defendants were convicted of an offence against Art. 260 of 
the Ottoman Penal Code. 

The evidence showed that the Defendants chased the complainant 
through the village of Angastina to his house, shouting and throwing 
stones at him as they pursued him. 

Agathocli A. Kokkini one of the Defendants appealed. 

Pascal Gonstantinides for the Appellant. 

In order to justify a conviction under Art. 260 of the Ottoman 
Penal Code it is necessary to show that the peace of the inhabitants 
was actually disturbed. The Greek translation accurately expresses 
the original " hiarapaTTovTeQ ovT(t) Tt)v fiav^iav twv KaToUuty.^^ Here 
there was no evidence that the peace was disturbed. 

Amir ay an^ for the Respondents, was not called upon. 
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Judgment : Chief Justice : The Turkish text shows that it is not tyser, C.J. 

necessary to prove that the peace of the inhabitants was actually ggj^^j^^M 
disturbed. It is suflBcient if the disorder complained of was of such a j. 

nature as to be calculated to disturb the peace of the inhabitants. 
I cannot imagine circumstances to which the words of the article could 

more aptly apply than the facts of this case. Agathocli 

r J rr J j^^ KOKKINI 

Bertram, J., concurred. ^^^d othbes 
Appeal dismissed. 
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[TYSER, C.J. AND BERTRAM, J.] TYSER, C.J. 

ZAPHIRIO MALAMATENIO, Plaintiff, BERTRAM, 

^- 1907 

RATIB EFFENDI IRIKZADE, Defendant, 



mv.i 



Practice — Costs op appeal — Attendance op party for the purpose 
op instructing advocate. 

As a general rule the costs of a party to an appeal from a District Court who 
attends an appeal for the purpose of instructing his Advocate are not allowable on 
taxatio-n. 

Review of Taxation. Appeal from the decision of the Registrar of 
the Supreme Court. 

In this case (which was an appeal from the decision of the District 
Court of Papho) the Plaintiff, who was himself an Advocate, attended 
the appeal for the purpose of instructing his Advocate, and included 
in his bill of costs the expenses of his travel and sustenance. The 
Registrar disallowed the expenses. The Plaintiff appealed. 

Artemis for the Appellant. 

The object of this appeal is to obtain a decision on the question 
whether a party to an appeal from a District Court, who attends the 
hearing of the appeal for the purposes of instructing his Advocate 
is entitled to his costs. I cannot contend in this case that there 
were any special circumstances which necessitated the attendance of the 
litigant. 

G, Ghacalliy for the Respondent, was not called upon. 

Judgm£nt : As a general rule the costs of a party attending an appeal 
are not to be allowed on taxation. There may be special circumstances 
under which the Court would allow such costs. As to that we express 
no opinion. There were no such special circumstances in this case. 

Appeal dismissed. 
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[TYSER, C.J. AND BERTRAM, J.] 

SAVA HAJI PASCALI and KYRIAKOU PANAYI, 

Plaintiffs, 



PANAYI HAJI TOGLI. 



Defendant, 



Immovable peoperty— Life interest in Arazi Mirie— Gift in conside- 
ration OF marriage— UNREGISTERED TRANSFER— EQUITABLE RULE AGAINST 
UNCONSCIENTIOUS ADVANTAGE— PROSPECTIVE DAMAGES. 

The Defendant in cormderation of the Plaintiff S. niarryiTig his dati-ghter the 
Plaintiff K. agreed that the Plaintiff S. should have tlie vje and enjoyment of 
certain Arazi Mirie properties during his (the Defendant's) lifetime. It was 
understood that the properties should not he registered in the name of S, Some time 
lifter the marriage the DefevdarU resumed possession of the properties and repu- 
diated the agreement. 

Held : th^t the Plaintiff S. toas entitled to damages. 

Held ; further : that the measure of damages was the capitalised annual 
value of the properties calculated on the basis of the acttbai*ial expectation of life 
of the Defendant. 

Dam^es may he calculated prospectively. 

The equitable rule against unconscientious advantage considered. 

Where the owner of immovable property^ in return for good consideration 
movin>g from another person enters into an agreement purporting to transfer the 
possession of the property to that other person^ and afterwards by his oxon 
deliberate act in breach of the agreement dispossesses him^ the Court will on 
equitable principles compel him to 7nake compensation to the person dispossessed. 

The question^ whether with the consent of the Government a grant of a life 
interest in Arazi Mirie would be entitled to registration^ reserved. 

This was an appeal from the judgment of the District Court of 
Famagusta. 

So far as is material to the appeal the facts were as follows : 

The Plaintiff Sava Haji Pascali alleged and the Court found as a fact 
that at the time of his marriage with the Plaintiff Kyriakou Panayi 
(who was the daughter of the Defendant) and in consideration of the 
marriage, the Defendant promised to put the Defendant into possession 
of 50 donums of immovable property. 

The principal passages in the evidence relating to this promise were as 
follows : — 

(1) By the Plaintiff Sava Haji Pascali " He said he would give 
me 50 donums of land . . if I would marry his daughter . . 
I said, he must give us qochans. ... He said Georgi and 
Mariana are still minors. I do not wish to wrong them. I do not 
want to marry again, and all my land and property will go to 
my children. I am not going to take them back from you. " 

(2) By the Plaintiff* Kyriakou Panayi, " He named the fields he 
gave us. My husband said he must give qochans. He said, I 
am not giving it to strangers but to my daughter, as dower. He 
said he did not like to register in my name, because then I 
should take another share in the rest of the land and the other 
children would be wronged. " 
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Three years after the marriage, the Defendant, having married again, tysbr, C.J. 
quarrelled with his son-in-law, repudiated the agreement and resumed ^„t,^„.,, 

J. . , , . BERTRAM, 

possession of the properties. j. 

This action was accordingly instituted claiming the value of the savaHaji 

properties. Pascali and 

Ktriakou 
The Court made the following finding of facts : — Panayi 

V. 

" There was an agreement before marriage and as a condition of the Panayi Haji 

marriage that the land should be given . . . not in full ownership, 

but on the terms that the father during his lifetime should not interfere 
with the possession. He did not intend to bind his successors, but he 
did intend to bind himself. " 

Judgment was given for the Plaintiff for £17 IO5. being the 
estimated rental value of the fields in question from the date of the 
resumption of possession by the Defendant to the date of judgment. The 
majority of the Court, differing from the President, declined to assess 
prospective damages. 

The Plaintiff appealed against that part of the judgment which 
declared that the agreement was limited to a life interest in the properties 
and also against the principle on which the Court assessed the damages. 

The Defendant entered a cross-appeal as to the whole judgment. 

Theodotou for the Plaintiff. 

A life interest in Arazi Mirie is a thing unknown to the Ottoman law. 
The conception first appeared in Cyprus in Sec. 23 of the Intestate 
Succession Law, 1884, but that provision is now repealed. What the 
parties intended was a dower and a dower in the customary form. 
Such a thing as a dower limited to a life interest has never been heard 
of, and this cannot have been the intention of the parties. All that 
the words which the Court has construed as limiting the gift to a life 
interest really mean is simply that the transfer was not to be registered. 
For the purposes of assessing the damages for breach of a contract of 
dower this is a stipulation which the law will ignore. See Haji 
Kalliope Evaggeli v. Haji Pavli Nicola (1900) 5. C.L.R., 49. We are 
entitled to the full value of the properties. 

Secondly, assuming that the agreement was limited to a life interest 
the damages are assessed on a wrong basis. The normal method of 
working such lands is by an agreement of partnership, and the damages 
should have been assessed upon the average profits that would have been 
realised on this basis. Further the damages should have been assessed 
once for all. 

Artemis for the Defendant. 

Assuming that the finding of the Court must stand as a finding of 
fact, I say that this is an agreement which the law will not enforce. 

It is an attempt to create an interest unrecognised by the law — an 
estate for life in Ai*azi Mirie — and as such is. invalid altogether, 
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TYSBR, C.J. Further it is invalidated by the stipulation against registration. In 

BEr™am P^^^^^ ^^^®^ ^^ ^^y ^^ ^^^^ ^^^^ ineidently the parties did not intend 

J ' to register (as in ffaji Kalliope Evaggeli v. Haji Pavli Nicola^ above 

^~^ cited), but here the condition against registration was of the very 
Sava Haji - , •, , , 

Pascali and essence of the contract. 

Panati^ As to prospective damages it is impossible to assess damages upon the 
V. basis of anything so uncertain as the duration of human hfe. 

PanatiHaji 



TOOLI 



Judgment : The finding of fact which the District Court has come 
to in this case, though at first sight singular, on an examination of the 
evidence seems to us accurately to represent the actual intention of the 
parties. 

It is not necessary for us to decide whether the law would recognise a 
life estate in Arazi Mirie. It is possible that if made with the assent 
of the Government, the grant of such an interest might be registered. 
It is clear at any rate that, if it is not registered, (and it was not 
registered in this case), it will not be recognised. 

Mr. Artemis contends however that, quite apart from this point, the 
parties having agreed to effect a transfer of immovable property on the 
express terms that the transfer should not be registered, the whole 
transaction was void, and that the Plaintiffs are not entitled to any 
remedy whatever in respect of it. 

The principles on which the Court deals with these informal transfers 
of property have been considered in a great number of cases. 

On the one hand it has been decided that where two parties agree for 
the sale of a property and for the registration of the sale^ and one party 
refuses to carry out the agreement, damages can be recovered by the 
other for the breach. George Chacalli %\ Kalloiirena (1895) 3 C.L.R., 
246. 

On the other hand it has been equally clearly decided that where there 
has been an agreement to sell and the purshaser has been put into pos- 
session, hut the facts show that neither party intended to register^ then if 
either party, whether vendor or purchaser, subsequently repudiates the 
transaction, the Court will decline to give damages to the other for the 
breach of such a contract. Michael Gavrilidi v, Sava Georglii (1895) 
3 C.L.R., 140. 

This Court has however developed an equitable principle which 
mitigates the rigour of this doctrine. The first reported case in which 
that principle was referred to is Asinetta Haji Georghi v, Haji 
Georghi Brutso (1887) 1 C.L.R., 44. It is again referred to in Ghristinou 
Stavrino Yanni v. The Queen's Advocate (1888) 1 C.L.E., 45, in 
Theodulo Zenolio v, Meirem Osman (1893) 2 C.L.R., 168, Michael 
Gavrilidi v, Sava Georghi (1895) 3 C.L.R., 140, and Georghio Anastassi 
v, Haji losifi Haji Kyriaco (1895) 3 C.L.R., 243. In all these cases 
the principle is enunciated obiter. None of them are instances of its 
application. It is spoken of as an old established principle and the case 
Jn which it was first put into operation is not reported^ 
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The rule adopted by the Court, as laid down in the case of Michael tysbr, C.J. 
Gavrilidi v. Sava Oeorghi is this — that " it would be inequitable to allow Bertram 
the vendor to recover possession of the land and at the same time retain j. * 

the purchase money " and it was accordingly declared that " in a suit hy "— 
the vendor to turn the purchaser out " . . . " such an order would p^scali and 
only be made on the terms that the vendor refunded to the purchaser Ktriakou 
the amout of the purchase moneys. " In Theodulo Zenobio v, Meirem ^^.^^' 
Osman (p. 172), tlie rule is said to be based *' on principles of general PanayiHaji 
equity which forbid the vendor to take a wrongful advantage of his own Tooli 
share in a transaction which he knows is without legal effect " but both 
in that case and in the other cases above cited, the state of facts con- 
templated was that of an unconscientious vendor who had received his 
purchase money coming into Court and claiming to recover possession 
*by virtue of his registered title. The rule in effect declared that the 
Court would not give to such a person the legal remedy to which he was 
entitled, unless he first " did equity " by repaying the purchase money. 
It was no doubt based upon the old English principle that he who 
invoked the aid of a Court of Equity to obtain an equitable remedy 
should not be allowed to obtain it except on terms of doing equity to the 
person against whom he sought it. 

The principle received an important extension in two cases arising out 
of agreements for dower. Those cases are Markouli v, Markouli (1894) 
3 C.L.K., 32, and Evaggeli v, Nikola (1900) 6 C.L.R., 49. In these 
cases no purchase money could be recovered for by the very nature of the 
transaction no money had passed. Moreover, the registered proprietor, 
having already resumed possession of the properties, had no occasion to 
invoke the assistance of the Court. It was the dispossessed party who 
appealed to the Court and sought and obtained compensation for 
disturbance. The only method by which the Court could inforce the 
equitable principle above enunciated was by an award of damages. In 
neither case did it appear that the parties had any intention of registering 
the transfer of the properties. In both cases damages were awarded. 
In the first cases they were spoken of simply as damages for breach of 
contract, but if this was the principle of the decision, it would have been 
very difficult to reconcile with the case of Michael Gavrilidi v, Sava 
Qeorghi (1895) 3 C.L.R., 140. In the second case, however, the 
decision in Markouli v, Markouli was explained as being based upon the 
equitable principle above explained, namely, that " the Court will not 
allow a vendor to take a wrongful advantage of a transaction which • he 
knows is without legal effect." It is worthy of note that this case 
(Evaggeli v. Nikola) is the first reported case in which that principle 
was actually applied. 

The Court, therefore, in such cases will award damages— but it should 
be borne in mind that these damages are not damages for breach of 
contmct, nor are they damages of the kind that are awarded as compensa- 
tion for injury to person or property. They represent a sum of money, 
which on equitable principles, apart from either contract or tort, the 
Court declares the Defendant liable to pay. 
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The facts in the present case go rather beyond the two cases last cited, 
but the case seems to us to be governed by the same principle. The 
principle on which we decide the case is this, — that where the owner 
of immovable property in return for good consideration moving from 
another person enters into an agreement purporting to transfer to that 
other person the possession of the property, and afterwards by his own 
deliberate act, in breach of the agreement, dispossesses him, the Court will 
compel him to make compensation to the person dispossessed. It is not 
equitable that he should retain the benefit of the consideration — in this 
case the benefit of having his daughter settled in marriage — and should 
at the same time repossess himself of the property on which the conside- 
ration was based. 

As to the amount of the damages, the cause of action is complete and 
there is no reason why they should not be calculated prospectively. In 
the two previous dower cases, where the agreement was to transfer 
the whole interest in the properties, the measure of damages was the 
value of the properties. Here the agreement was merely to transfer a 
life interest, and the measure of damages in this case is the value of that 
life interest. To ascertain this, the annual value of the properties to a 
non-cnltivating owner must be capitalised upon the basis of the expecta- 
tion of life of a person of the age of the Defendant at the date of the 
dispossession. This can be ascertained from the ordinary actuarial tables 
used by insurance companies. 

The evidence before us being of too meagre a character to allow us to 
ascertain this amount, the case must go back to the Court below to take 
further evidence and to determine the amount of the damages on the 
principles we have indicated. 

Appeal and cross-appeal dismissed. 
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[TYSER, C.J. AND BERTRAM, J.] 

ONOFRIOS J. JASSONIDES, 

V, 



Plaintiff, 



ADA N. KYPRIOTI, 
Pre-emption 



Defendant, 

Adjoining proprietors-" First claim "-" Second claim " — 
Mejelle, Arts. 1028, 1029, 1030, 1033. 

A penon entitled to a right of pre-emption does not lose that right by not 
immediately making the first claim as soon as he hears a report of the sale, unless 
he either : 

(1) Actually believes the report^ or 

(2) Receices it from a person reasotiably entitled to credence. 

It is not necessary that the ^^ second claim^* should be made at the first 
available opportunity after the ^^ first claim.^* It is sufficient if it is made within 
such an interval as is reasonably necessary for the purpose in view of all the 
circumstances of the case. 

This was an appeal from the decision of the District Court of Limassol, 
dismissing a claim of pre-emption by the Plaintiff, as adjoining owner ou 
the ground of his delay in asserting his right. 
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The property in question was sold in the course of March, 1907, and TYSBR, C.J. 
the transfer was duly registered on the day of the sale. At the time of t>5;t>xx> am 
the sale the PlaiiitifF was abroad and only returned to Cyprus, after a j. 

long absence, on Thursday, 4th April. On the following day (Friday) 
according to his evidence, he observed some furniture being moved from jassonides 
the property in question. Ha made enquiries from a young lady, Anna ^• 

Talliadorou, then present and from her first learned of the fact of the kypeioti 

sale. He then and there in the presence of Anna Talliadorou and 

another witness, Costi Katarina, also present, asserted his claim to pre- 
emption in accordance with Art. 1029 of the Mejelle {Taleh Muwasebe), 
On the following day (Saturday) he made further encjuiries from a clerk 
of the Land Registry Office after office hours, and was advised to attend 
at the office on the following Monday. On the Monday he attended at 
the office and on verifying the fact of the sale, he again in clear terms, in 
accordance with Art. 1029 asserted his right of pre-emption. From the 
Land Registry Office accompanied by witnesses he proceeded to the 
property itself and there made the second and formal claim before 
witnesses {Taleh taqrir ve ish-had) in accordance with Art. 1030. The 
*' third claim" by action for possession (Art. 1031) was made indue 
course. 

For the defence a priest Papa loanni Markouli stated that he called 
upon the Plaintiff on the day of his arrival (Thursday), and that the 
Plaintiff then informed him that he had already heard of the sale. (The 
conversation then alleged to have taken place was attributed by the 
Plaintiff to a subsequent day.) The defence also relied upon a passage 
in the evidence of the Plaintiff himself, viz. ; his enquiry addressed to 
Anna Talliadorou. *'Is this the property which has been sold to 
Kyprioti's wife ? " — as showing that he had already heard of the sale . 
before the conversation with Anna Talliadorou, and also upon the 
evidence of the other witness to the first claim, Costi Katarina, who 
swoi-e that the Plaintiff said. " I have heard of it . . . Once it is 
so I shall claim it. " 

The District Court being of opinion that the evidence showed that tin 
Plaintiff heard of the sale on the day of his arrival and did not make the 
" first claim" until the following day gave judgment for the Defendant. 

The Plaintiff appealed. 

Bucknill, K,A,, and KyriaMdes for the Appellant. 
Pascal and Theoiiotou for the Respondent. 

It is sufficient for us to show that news of the sale had reached the 
Plaintiff's ears before the occasion when he made the " first claim. " 

Even if we are wrong in this contention, the Plaintiff delayed in 
making the second claim. He heard according to his own account on 
Friday afternoon, there was "time sufficient for him to act " (Mejelle, 
Art. 1033) on Friday and Saturday. Even assuming that he was 
entitled to verify the fact of the sale at the Land Registry Office he 
had time to do this on both these days. He was not entitled to delay 
the second claim till Monday. 

(J 
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TYSER, O.J. BiwkniU, K.A,, in reply cited Yoanni Nicolaides v, Yosif I&i^odiaconos 
BERTRAM C^^^^) ^ C.L.R., p. 97. In view of the circumstances of the PlaintiflF's 
J. ' arrival in Cyprus after a long absence the delay from Friday to Monday 
ONoii^s J. ""^ "^^ ^^ unreasonable one. 
Jassonides 
Ada N. "^^^ following passages from writers of text-books were referred to by 

Kypeioti the Court in the course of the argument. 

Hedaya, Book XXXVIII, Chapter 2, " When news of the sale is 
brought to the Shafee, it is not necessary, according to Haneefa, that he 
assert his intention of claiming the Shaffa, before witnesses, unless the 
news be communicated to him by two men, or one man and two women 
or one upright man. The two Disciples maintain that he ought 
to declare his intentions before witnesses as soon as the news is com- 
municated to him by one person, being either a freeman, or a slave, a 
woman or a child — provided, hoivever, that the person he, in his belief a 
true speaker, " 

Neil Baillie, Digest of Moohummudan Law, Book VII, Chapter 3. 

" Knowledge of a sale is sometimes obtained by the pre-emptor himself 
hearing or being present at the contract, and sometimes by his receiving 
information of it from another. In the latter case, then, are number 
and justice of the informants a necessary condition, as in the case of 
witnesses? Upon this point there was a difference of opinion among 
'our masters,' Aboo Hanife saying that it is a condition that there 
should be one or other of these, that is, either — as of two men or 
one man and two women — or justice ; while according to Eboo Youssuf 
and Mohammed, neither number nor justice is required. So that if one 
person were to give information of a sale, and the person entitled to pre- 
emption should remain silent, the right would be annulled according to 
them if the information should prove to be true, whether the informant 
were just or unjust, free or a licensed slave, adult or under puberty. 
Kurukhee has said that this is the most correct of the reports (or opinions). 
Though the information should be given by only one unjust man, yet if 
the pre-emptor beheves him, the sale is established, according to them all ; 
but if he disbelieves the informant, the sale is not established according to 
Eboo Hanife, though the information should prove to be true ; ivhile 
according to the others, it is estaUislied in that case. " 

Aiuf Bey^s Commentary on the Mejelle, Art. 1029. 

" If the Shefi is present at the meeting of the contract of sale and 
hears of the intelligence personally or if the purchaser or his agent 
informs him of the contract of sale it is not conditional that there should 
exist the number of witnesses required by the Sheri (nissabi shehadet) or 
uprightness (adalet) in the informant. 

But if some one else informs the Shefi of the contract of sale, according 
to Iman Ebou Hanife, there should exist either the nissab in the informa- 
tion or uprightness in the informant, that is to say, the information 
should be given by two males or one male and two females ; or if there 
exists no nissab and one person gives the information it is indispensable 
that there should exist uprightness on that person, 
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If there is only one informant who is considered not to be upright and tyser, C.J. 

the Shefi beUeves him he must make his claim of pre-emption and if he gjjj^-^^j^ 

does not believe him it is not necessary that he should make his claim of j. 

pre-emption. " ^ "^^ ^ 

^ ^ Onofeios J. 

Judgment : Chief Justice : The question to be decided in this Jassonides 
case is the proper interpretation of Arts. 1028 and 1029 of the Mejelle. ada N. 

There is no doubt that as soon as the Plaintiff was informed of the K yprio ti 
sale by the witness Anna Talliadorou he asserted his rights in the manner 
prescribed by Art. 1029. 

It is contended however on behalf of the defence that the fa^jts show 
that before the Plaintiff received information of the sale from Anna 
Talliadorou he had already heard of it from some other source. Assuming 
this to be so, is the fact that the Plaintiff failed to make an assertion of 
his rights as soon as the news reached him necessarily fatal to his claim ? 

One naturally feels considerable diffidence in deciding such a question, 
inasmuch as it is a point or which the highest authorities or Moham- 
medan law, the Imams themselves, have expressed divergent views. 
Taking these early authorities together, the result seems to be this — 
that a man is not necessarily bound to act on every report that reaches 
his ears. He is not bound to declare himself unless the information is 
conveyed to him by a person whose character entitles him to credit, or» 
unless he actually believes the report. 

The result is that whichever of these two principles be adopted, the 
Defendant has not succeeded in displacing the effect of the Plaintiff's 
evidence. He has not shown that the news reached the Plaintiff from a 
person whom he ought to have believed, nor that as a matter of fact he 
actually believed it. On the contrary, so far as concerns the latter point, 
all the facts show that he did not believe it, but that he was continuing 
to make enquiries as to the truth up to the time when he verified the 
fact of the sale at the Land Registry Office. 

The Plaintiff having duly made the " first claim," I do not think he 
was guilty of any unreasonable delay in making the "second claim," 
and I am therefore of opinion that the appeal should be allowed, that 
the judgment of the District Court be set aside, and judgment entered 
for the Plaintiff. 

Bertram, J. : The question raised in this case is one of very great 
difficulty, and it is one on which the words of Art. 1029 of the Mejelle 
give us no assistance. It is necessary to have recourse to earlier 
authorities. The Mejelle was not intended to supersede these authorities, 
and I suppose that there can be no question that the utterances of *' the 
Prophet" as recorded in the Koran and elsewhere and those of his 
earliest exponents the Imams, are still part of the law of this country, 
and that the articles of the Mejelle particularly on the subject of so 
peculiarly Mohammedan an institution as pre-emption are to be construed 
in the light of those utterances. 

The question for our decision is practically this. When a man makes 
a declaration of his rights which purports to be in compliance with 
Art. 1029 of the Mejelle, is it a sufficient answer to show that a report 
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TYSBB, C.J. of the sale had already previously reached him ? In other words, for the 

BERTRAM P*^n>o^® ^^ securing his right to pre-emption must a man act upon any 

J. ' report which reaches his ears, irrespective of the character of the 

v-^ informant or the nature of the report ? Taking the utterances of the 

Jassonidbs Inaaras together, it seems to me that the true principle is this, that in 

V, order to put a man to his election it is necessary either that he should 

Kypeioti actually believe the report or that he should receive it from a person 

reasonably entitled to credence. I am inclined to think that some sort 

of report had previously reached the ears of the Plaintiff in this case but 
we know neither its source nor its nature, and he certainly does not 
seem to have believed it. Under the circumstances I cannot say that 
his failure to act on this report disentitles him to his rights. 

I was at first disposed to think that in view of the decision of this 
Court in the case of Athanassi Christqfides v, Nicola Tofaridi (1885) 

1 C.L.R., 21, a man was entitled to delay making any declaration of his 
rights until he had verified the fact that the sale had been completed by 
registration, but on reflection I think that this doctrine would be a 
dangerous one and not in accordance with the spirit of the institution. 

As to the delay in making the second claim, apart from authority I 
should have thought that the second claim ought to be made at the first 
available opportunity after the first, but this Court has decided that 
it is only necessary that the second claim should be made " within a 
reasonable time." {Yoanni Nicolaides v. Yosif lerodiaconos (1892) 

2 C.L.R., p. 97) and under the circumstances I am not prepared to say 
that the delay from Friday afternoon to Monday morning was an 
unreasonable one. 

The principle seems to be that the " second claim " must be made 
within such an interval as is reasonably necessary for the purpose in 
view of all the circumstances of the case. * 

Appeal allotved. 

Note. — The judgment of the Court being in the form of a declaration, 
it was thought fitting that the Plaintiff's right to costs should be made 
contingent on his actually taking out a qochan, but as in order to obtain 
a qochan it would be necessary for him to pay over the purchase money, 
and as he would thus lose his security for his costs, it was decided that 

judgment should be drawn up in the following form. 

• ••#•# 

This Court doth order that the judgment of the District Court be set 
aside and that it be declared that the Plaintiff is entitled as against the 
Defendant by right of pre-emption to the transfer into the name of the 
Plaintiff, on payment of the purchase price, of a certain property 

• In the case of Najem Iloury v. Ileletie Siibba (not reported) decided by the 
Supreme Court on December 5th, 1905, it was held that an interval of fourteen days 
was an excessive delay. The judgment of Hutchinson, C.J., was as foUows : '' The 
finding of the District Court that the Plaintiff has lost his right by his delay in 
making his formal claim from the I5th to the 29th is right. The time aUowed by 
Art. 1033 of the MejeU^ for making the second or formal claim is the time which is 
' sufficient to enable him to act.' It is clear that fourteen days was in this case 
jiiore than enough for this purpose." 
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purchased by the Defendant, to wit :— a garden with a hut situated in JYSER, C.J. 
St. Andrea's street bounded two sides road, heirs of G. Kakathimiand j^j^vj^^Jfj^^^^ 
Onofrios Jassonides, on condition that the said right be exercised within j.* 

one month of the date hereof and that on the production within one Q^^^^g j 
month from the date hereof of the qochan to the said property by the jassonides 
PlaintiflF, the Defendant do pay the costs of the Plaintiff in the District ^^^ ^ 
Court and on appeal, and, the Defendant having undertaken through his kypeioti 

advocate Mr. Pascal Constantinides to furnish security to the satisfac- 

tion of the Plaintiff for the payment of such sum as shall be adjudged 
on taxation to be due in respect of the said costs, it is further ordered that, 
in the event of the failure of the Defendant to furnish the said security 
the said purchase price, without prejudice to the above declaration, be 
paid into Court to await the order of the Court. Liberty to apply. 
This 16th day of December, 1907. 



[TYSBR, C.J. AND BERTRAM, J.] 

GEORGHI HAJI DIMITRI KOUKOULLI and another. 

Plaintiffs^ 



V, 



HAMID BEY and another, 



TYSER, C.J. 

BERTRAM, 
J. 

1907 



Defendants, L 



Immovable property — Lease— Necessity for written contract— Law 
OP 10 Rebi-ul-Evvel, 1291 — Equitable rule against unconscientious 
ADVANTAGE— Laws in force in Cyprus — Cyprus Courts op Justice 
Order in Council, 1882, Arts. 3 and 23— Publication op Laws— Law 
OF 25 Rebi-ul-Akhir, 1289. 

All laws of general application appearing by the Destur to have been in force in 
the Ottoman Empire on the \Zth July^ 1878, are presumed to Juive been in force in 
Cyprus on that date, unless the contrai^ is proved. 

A lease of im/niovable property must be in writing ; if not in 7mnting it is invalid 
and cannot be enforced either specifically or by damages. 

The Law of 10 Behi-uL-Kwel^ 1291, explained. Tintofides v. Nicola (1900) 
5 C.L.R., 31 distinguished. 

Where, lunvei'er, a lessee, who in reliance on a verbal lease has expended monfy 
on the improi'ements of the leased property is dispossessed by the lessor, and the 
lessor thus reaps the benefit of the lessee's improvements, the lessee is entitled an 
equitable grounds to be repaid by the lessoi' the value of the improvements. 

27ie Defendants verbally leased to the Plaintiffs 114 donums of unculti rated land 
on terms that they should cultivate it and enjoy the produce until the harvest of the 
follotcing year, when they were to pay a rent of 2s. a donum. The Plaintiffs cleared 
and double-ploughed the land, and the Defendant, before the Plaintiffs had derived 
any benefit from the property, sold it to a jmrchaser, who ejected the Plaintiffs. 

Held : that the Defendant must repay to the Plaintiffs the amount expended on 
the property. 

This was an appeal from a judgment of the District Court of Larnaca. 

The Plaintiffs entered into a verbal agreement with the Defendant 
Hamid Bey, by which he leased to them 114 donums of Arazi Mirie for 
a term commencing December, 19u5, and ending with the harvest of 
1907. The land was uncultivated. The Plaintiffs were to cultivate it 
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TYSER, C.J. and enjoy the produce till the harvest of 1907, when they were to pay a 

BERTRAM ^^^^ ^^ ^^' ^ ^^^^^- The Plaintiffs cleared and double-ploughed the 

J. * land intending to sow it in 1906. They alleged that in so doing he 

^^^ incurred an expense of about £20. In the course of the year 1906, 

Haji however, the Defendant Hamid Bey sold the property, and the purchaser 

DiMiTEi immediately dispossessed the Plaintiffs. 

^^AND^^^ The Plaintiffs then sued the Defendant Hamid Bey claiming damages 
ANOTHER for brcach of the agreement. The Defendant pleaded that the agreement 
Hamid Bey ^^ "^^ binding, inasmuch as under the Law of 10 Rebi-ul-Evvel, 1291, 
AND a lease of lands must be in writing. 
ANOTHER The Plaintiffs in reply contended that the Law of 10 Rebi-ul-Evvel, 
1291, had never been put in force in Cyprus, and cited the Law of 25 
Rebi-ul-Akhir, 1289. 
The District Court gave judgment in favour of the Defendant. 
The Plaintiffs appealed. 

Nioolaides for the Appellants. 
Artemis for the Respondents. 

The Court allowed the appeal. 

Judgment : Chief Justice : This is an action for damages brought 
by the lessee against the lessor of Arazi Mirie under an agreement made 
by word of mouth, the damages being alleged to have been caused by 
the sale of the property by the lessor to a third person. Special damage 
is alleged in respect of money expended in cleaning and cultivating of 
the benefit of which the Plaintiffs alleged that they were deprived. 

The principal defence raised was that the contract not being in writing 
could not be sued upon and reliance was placed on the Law of 10 Rebi- 
ul-Evvel, 1291. 

It was contended on behalf of the Plaintiffs that that law was not in 
force on the 13th day of July, 1878, because it had not been published in 
accordance with the Law of 25th day of Rebi-ul-Akhir, 1289, and that 
only tlie Ottoman laws in force in Cyprus on that date were law in 
Cyprus by virtue of Clauses 3 and 23 of the Cyprus Courts of Justice 
Order, 1882. 

As to this argument it may first be remarked that there is no proof 
that the Law of the 25th day of Rebi-ul-Akhir, 1289, was ever pubhshed 
in the Island. 

If we are to assume that, by reason of its being incorpomted in the 
Destur, it was in force in Cyprus, then by the same reasoning the 
Law of the 29 Jemazi-ul-Evvel, 1291, was in force in Cyprus for it also 
is incorporated in the Destur. 

I doubt myself whether the former law was ever observed in Cyprus, 
or whether it was in force. The only ground for supposing it was in force 
is that ever since the occupation it has been the practice of the Courts to 
regard all laws in the Destur of a date prior to the 13th day of July, 
1878, as being in force in Cyprus and on the same ground there is reason 
to hold that the Law of the 29 Jemazi-ul-Evvel, 1291, is in force in 
Cyprus. 
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Si 

It is my opinion that every law of a date prior to the 13th day of July, TYSER, C.J. 
1878, contained in the Destur must be held to be in force in. Cyprus ^gj^r^j^^j^i 
unless the contrary is proved. j. 

There is no evidence to the contrary in the case of the Law of 29 q^orghi 
Jemazi-ul-Evvel, 1291, and therefore we must hold that it is in force in Haji 
Cyprus. 

By that law it is enacted that every letting of Arazi must be by written and 
contract. ^^^J^^« 

It was argued that this did not mean that a contract not in writing H amid Bey 
could not be sued on but that any one making such a contract was 
liable to penalties. 

The case of iV^. Tritofides v. M. J. Nwola (1900) 5 C.L.R., 31 was 
cited in support of this proposition. 

In that case however there was a written contract. The only objec- 
tion was that Sec. 12 of the Law had not been complied with and that 
the contract had not been submitted to the Municipality. 

Sec. 1 is in different terms to Sec. 12 ; Sec. 1 makes writing compulsory. 
Sec. 12 is directory and there is a penalty for non-compUance with its 
provisions. 

It is enacted by Sec. 26 that if an action is brought on any stipulation 
not included in those contained in a (or the) written contract it cannot 
be heard. 

It is contended that this means only that when there is a written 
contract it shall be the sole evidence of what was agreed upon between 
the parties. In other words it is contended that if there is a written 
contract no action will lie on any agreement outside that contract, but 
that if there is no written contract the parties may set up any verbal 
agreement they please. 

If one reads Sec. 26 with Sec. 1, I do not think that this can have 
been the intention of the legislature. 

Taking together the two sections mean that every contract of lease 
must be in writing and that no action shall be heard to enforce a stipula- 
tion which is not contained in the written contract required by the Law. 

The PlaintiflFs cannot sue on the lease. The only question is whether 
they are entitled to recover anything from the Defendant, by reason of 
their being turned out by the Defendant, after they had expended money, 
in reliance on the verbal lease, the benefit of which expenditure will 
accrue to those who dispossess them. 

When the Defendant sold the property he must be taken to have 
known that the lease being invalid the Plaintiffs would be ousted from 
his holding. 

Doubtless the fact that the land had been cleared and double-ploughed 
was calculated to enhance its value and to facilitate the sale. 

The purchaser will get the benefit of the labour and money expended 
on the property. 

The Defendant by the sale dispossessed the Plaintiffs and the Defendant 
either directly or indirectly will receive the benefit of the Plaintiffs' 
expenditure. 
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TY8ER,C.J. In my opinion it is inequitable that the Defendant should through his 
BERTKAM ^^^'^^^'-^^I^^^^sess himself of the land and not give compensation for the 
J. ' improvement the Plaintiffs have effected. 

""^ The exiHJuditiire on the improvement was by the terms of the contract 

' Haji P^^*^ ^^ ^^^^ P^'ic^ ^^ ^ P*id for the right to use the land. 
DiMiTRr The principle laid down in the head note to TheodouJo Zenohio v. 

^^'^ and'^'^''' J/^/V^/// Osman, 2 C.L.R., 1C8, applies. 

ANOTHER It would be ine(juitable for the Defendant (the lessor) to take a 
I". 
Uamid Bet 



wrongful advantage of his own share in a transaction which he knows is 
AND without legal effect. The Defendant has sold the prof)erty and has 
ANOTHER defended himself by a plea that the lease was not valid. He must repay 
the Plaintiffs the cost of the improvements effected. 

The appeal must be allowed, and the case must be remitted to the 
Court below to ascertain the amount expended by the Plaintiff. 

Bertram, J. : From the whole scope of the law under consideration 
it seems to me to be intended that all leases 'of immovable property not 
in writing shall be invalid and unenforceable. 

A distinction should be drawn between the two classes of requirements 
contained in the law. The first consists of those which declare that the 
contract shall be in writing, that it shall contain a statement of the 
particulars essential to a lease, and that no action shall be brought that is 
based on any term not included in the contract. The second class 
consists of those which direct that the contract shall be submitted for the 
approval of certain local authorities, and, if approved, registered in the 
local archives. 

The requirements of the second class are directory only, and the 
observance of them is not essential to the validity of the contract. They 
are in effect nothing more than requirements of Municipal Police, to be 
enforced by the penalties prescribed in Art. 18. This is clear from 
Art. 25 and from the Vezirial Circular of 23 Jemazi-ul-Akhir, 1294, 
(Destur 4, 357) issued in explanation of the law. This is also the effect 
of the decision in N, Tritofides v, M. J. Nicola (1900) 5 C.L.R., 31, 
which in my opinion is confined to the class of requirements. 

The requirements of the former class — those which declare that the 
contract shall be in writing, and shall embrace all the necessary terms of 
a lease, are of a different character. Their object presumably is to secure 
certainty in contracts relating to immovable property. They are obliga- 
tory, not merely directory in their terms, and the intention of the law, in 
my opinion, is that no contract shall be valid if it does not comply with 
them. I conclude this not so much from Art. 26 (the more natural 
interpretation of which seems to me to be that when the contract has 
been reduced to documentary form, the document shall be conclusive as 
to the terms of the contract) but fi'om the whole scope of the articles 
dealing with these requirements — in particular from Art. 1, from the 
second part of Art. 18 (which declares the obligation of subsequently 
reducing the contract into writing in cases where circumstances necessi- 
tate an immediate transfer of the property), from Art. 26 already 
referred to, and from Art. 29 which specially authorises verbal 



Digitized by 



Google 



89 



agreements for the sub-letting of portions of khans, though even in this 
case the law declares that such verbal agreements shall only have a very 
limited effect. 

I have therefore come to the conclusion that the contract in this case 
not being in writing is invalid, and cannot be enforced by action. 

There remains the further question whether on an equitable principle 
analogous to that which allows compensation to a person who in good 
faith and in reliance on a supposed title has planted trees or erected 
buildings on another person's land, and to. that by which a person who 
repudiates au informal sale of immovable property is not allowed to 
retain the benefit of the purchase money he has received from the buyer, 
the Defendant should not be required to return to the Plaintiffs some 
compensation for the expenditure, which in reliance upon the agreement, 
they have made upon the land, and of which the Defendant has indirectly 
reaped the benefit. The application of that principle to cases of the 
return of purchase money is explained in ZenoUo v. Osman (1893) 
2 C.L.R., 172, Haralambo v, Ashmm^e (1899) 5 C.L.R., 22, 28, Evaggeli 
V, Nicola (1900) 5 C.L.R., 49, and other cases. It seems to me that 
the present case may be legitimately considered as falling within the 
same principle, and that it would be inequitable to allow the Defendant 
to repudiate the agreement and at the same time to reap the benefit of 
the expenditure which in reliance on the agreement the Plaintiffs have 
made upon the land. The Defendant must therefore pay todthe Plaintiffs 
the amount of that expenditure. 

I concur in what the Chief Justice has said as to the prima facie 
presumption that all laws of general application in force in the Ottoman 
Empire at the date of the English occupation were in force in Cyprus on 
that date. 

Appeal alloived. 
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[TYSER, C.J. AND BERTRAM, J.] 



Between 

TSIKKINOU HAJI SAVA, 



TYSER, C J. 
BERTRAM, 
Plaintiff, 1907 



V. 



KYRIAKOU YEORGHI MARIOLOU, 



Defendant, 



Dec. 12 



Boundaries— Adjoining proprietors each claiming under qochan— 
Burden of proof— Possession. 

Where there is a dispute as to boundaries bettveen two adjoining proprietors, 
both elaiining lender qoehans, each of which is consistent with the claim ef the 
person holding under it, and where one of the parties is in possession of the land in 
dispute, the onus lies u/ion tlie party seeking to disturb that possession to establish 
his claim to the satisfaction of the Court. 

Appeal of the Defendant from the judgment of the District Court of 
Famagusta. 
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TYSBR,C.J. 
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BERTRAM, 
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Haji Sava 
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YEORtSHI 

Mabiolou 



This was a boundary dispute between two adjoining proprietors. Both 
claimed by virtue of qochans, and each qochan was consistent with the 
claim of its holder. Tliere was no natural boundary. Conflicting evidence 
of long user was given by a great number of witnesses called by both 
parties. The Plaintiif was in possession and had cultivated up to the 
boundary line which she claimed for the past eight years. 

The District Court decided the case in favour of the Plaintiff on the 
basis of a plan which under the circumstances of the case they considered 
to be conclusive between the parties. The Supreme Court held that the 
plan did not bind the Defendant as against the Plaintiff, and it has not 
been thought necessary to report this part of the case. While deciding 
that the judgment of the District Court could not be supported on this 
ground, the Court nevertheless upheld the judgment on the ground stated 
below. 



Pascal Gonstantinides for the Appellant. 

G, Ghacalli and Agathangelos Papadopoulos for the Respondent. 

Judgment : Both Plaintiff and the Defendant have qochans, and as 
far as the terms of these documents go, either qochan may include the 
disputed strip. Both sides gave evidence of user, extending back for a 
great number of years. 

It appeaftd however that the Plaintiff was in possession of the 
disputed strip and had cultivated it up to the boundary which she now 
claims for the past seven or eight years. 

In these circumstances it was contended for the Defendant, th^t this 
being a claim by the Plaintiff, the onus lay upon the Plaintiff to establish 
to the satisfaction of the Court either that the disputed strip was 
necessarily included in her qochan, or that she and her predecessors had 
cultivated the disputed strip for a sufficient time to prescribe any possible 
claim on the part of the Defendant, and that the evidence on these points 
being conflicting and indecisive, the Defendant was entitled to judgment. 

We are of opinion however that the case is governed by another 
principle. 

In dealing with all property, but more especially with immovable 
property, the law prima facie protects possession — ^unless that possession 
can be shown to have been acquired by force, by stealth or by permission, 
as against the person impeaching it. This is a fundamental principle of 
the English law of real property, under which any person in possession 
of land may bring an action to vindicate that possession, and in any such 
case it lies upon the person disputing the right of the possessor to 
establish that he holds a superior title. It is also a principle of the 
Roman law, as sliown by the interdict titl possidetis^ which imposed the 
role of Plaintiff and with it the onus of proof upon the person seeking to 
disturb the party in possession. See Justinian, Institutes IV, xv, 4- 
"Commodum autem possidendi in eo est, quod, etiamsi ejus res non sit, 
qui possidet, si modo actor non protuerit suam esse probare, remanet suo 
loco possessio propter quam causam, cum obscura sint utriusqui jura, 
contra petitorem judicari solet." The same principle has been adopted 
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by French jurisprudence (see Planiol, Droit Civil, Vol. II, Sec. 2286) and 
probably by all other systems which are based upon the Roman law. 

In this country the Courts will assert this same principle in protection 
of persons in possession under a title which the Court recognises— that is 
to say — persons holding under a registered title. * 

Applying that principle to the class of cases now under consideration 
we are of opinion that where a dispute as to boundaries arises between 
two adjoining proprietors, both claiming under qochans, each of which is 
consistent with the claim of the person holding under it, and where one 
of the parties is in possession of the land in dispute, the onus lies upon 
the party seeking to disturb that possession to establish his claim to the 
satisfaction of the Court. 

In this case the evidence adduced by the Defendant does not satisfac- 
torily discharge that onus. 

The appeal must be dismissed and the judgment of the District Court 
affirmed with costs. 

Appeal dismissed. 
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[TYSER, C,J. AND BERTRAM, J.] 

In Re PANAYI FIERI SHIRA. 

Bankruptcy — Declaration of bankruptcy — Commercial Code, Arts. 

147 AND 150— Bankruptcy Rules, 1894, Rules 1 and 3 — Provisional 

adjudication— ■" Executed provisionally "—Ex Parte Order— Civil 

Procedure Law, 1885, Sec. 8. 

A District Court has no power to maJte a provisional adjudication of bankruptcy . 

The expression '••executed provisionally'''' in Art. 150 of the Commercial Code 
explained. 

An adjudication of bankruptcy may be m/ide ex parte (subject to the provisions 
of Sec. 8 of the Civil Procedure Law, 1885), but it can only be made when there is 
su^h evidence as would be sufficient to support an adjudication after hearing both 
parties. 

Per Bertram, J. : Evidence in support of a bankruptcy petition shovld be 
formal and precise. 

Per Tyser, C. T. : It must show thM there has been a cessation of commercial 
payme7its of such a character as to indicate an insolvent condition. 

The evidence in siippm't of a bankruptcy petition was that the debtor owed a 
creditor £16 and had other debts which he ''''could not or would not pay J*^ 

Held : insufficient evidence of a state of bankruptcy. 

This was an appeal from an order of the District Court of Famagusta 
declaring Panayi Fieri Shira, of Lefkoniko, a bankrupt. The petition 
was dated October 3rd, 1907, and filed on the following day, when it was 
at once taken into consideration on an ex-parfe motion made on behalf 
of the petitioning creditors. 

* The Courts however will not entertain an action to restrain interference with 
immovable property, which is based on possession alone. See Junta v. Halil Imam 
(1899) 5 C.L.R., 16. 
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TYSER, C.J. Formal evidence of insolvency was given by one of the petitioning 
BERTRAM ^^^^^^^ ^^ follows : — 

J. " I am a merchant. Panayi Fieri Shira is a merchant carrying on 

InK^b business at Lefkoniko. He owes me about £16. He has many other 
Panayi debts and cannot or will not pay." 

^^^] ^^^^ On his evidence the Court declared the debtor a bankrupt, and directed 

the Assistant Registmr to -impound his books and papers, make an 
inventory of his property and debts, set seals on his property and report 
to the Court. 

It appeared further from the file of the proceedings that the hearing of 
the petition was fixed for October 22nd. * 
The debtor appealed. 

G. Ghacalli for the Appellant. 

Pascal Constantinides and Ghrysaphinis for the Respondents. 

Judgment: Chief Justice: The order was in my opinion not 
justified on the evidence presented to the Court. 

An order declaring a debtor bankrupt can be made ex parte^ but it can 
only be made when there is such evidence as would be sufficient to 
support an adjudication after hearing both parties. 

There must be facts proved which amount to a cessation of commercial 
payments by the debtor, i.e., to use the words of law "a state of 
bankruptcy." 

Here the only evidence is that the debtor cannot or will not pay a debt 
of £16 due to a petitioning creditor and that he has many other debts 
which he cannot or will not pay. 

This is quite consistent with his being in a perfectly solvent condition, 
and with a continuance on his part to pay debts and carry on his 
business in the ordinary way. 

The Respondent seems to have thought that there could be an interim 
adjudication pending enquiry as to whether the debtor was bankrupt or 
not. 

In my opinion this is not so. The Respondent seems to have misunder- 
stood the term "executed provisionally " in Sec. 150. It does not mean 
adjudication till hearing, but immediate execution after adjudication and 
it enables the Court to give immediate effect to the adjudication although 
it has been made ex parte. 

The order must be set aside and the case sent down to the District 
Court to fix a new day for hearing the petition. — Costs of appeal and 
of the proceedings below to be in the discretion of the District Court 
on the hearing of the petition. 

This Order is made without prejudice to any application which the 
creditor may think fit to make to the Court below ex parte, 

*0n the case being called on in the District Court on October 22nd, the Court 
declined to proceed with it, as an appeal had been entered. The order appealed 
against was there referred to as a " provisional order," but this circumstance was 
not before the Supreme Court on the hearing of the appeal. 
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Bertram, J, : It is not clear on the face of the proceedings whether TYSER, C.J. 
the order of adjudication in this case was intended as a final ordei made BERTRAM 
ex parte^ or, as suggested by the Respondents, as an interim order with j. 
a view to the preservation of the debtor's property pending the hearing {^^ 
of the bankruptcy petition. Panayi 

In any case it was not justified by the evidence presented to the Court. Pibri Shira 
In order to justify an adjudication of bankruptcy, it must be shown that 
the debtor lias suspended his commercial payments. See in re Haji 
Fehmi Hassan (1892) 2 C.L.R., 87. Here the evidence merely states 
that the debtor owed the petitioner £16 and had other debts which he 
"could not or would not pay." There is nothing to show that these 
debts are commercial debts, and for anything that appears to the 
contrary they may be claims disputed by the debtor. 

A petition in bankruptcy is a semi criminal proceeding. Adjudication 
involves very serious consequences for the debtor — stoppage of his 
business, sequestration of his property and personal arrest (Art. 165), 
and in certain events may even lead to imprisonment (Art. 288 and Penal 
Code, Art. 232). The evidence in support of the petition should therefore 
be formal and precise. 

An adjudication may no doubt be made ex parte. Power is reserved to 
the Court by Rule 3 of the Bankruptcy Rules, 1894, to direct that the 
service of the petition on the debtor may be dispensed with. This is 
entirely in accordance with the system of the French Commercial Code, 
which the Ottoman Code closely follows. See Lyon-Caen and Renault : 
Traite de Droit Commercial, Vol. VII, Sec. 99. Such a case would 
however be governed by Sec. 8 of the Civil Procedure Law, 1 885, and, 
even if the evidence given in this case warranted an adjudication, the 
conditions of that section have not been complied with. 

The Respondents, however, preferred to support the order as a 
provisional one. They contended that the law had been exactly complied 
with ; that Rule 1 of the Bankruptcy Rules, 1894, requires the petitioner 
to ask first that the Court shall declare the debtor a bankrupt, and 
secondly, that it shall fix a day for the hearing of the petition. • It was 
contended that the two matters were to be dealt with in this order — that 
the debtor was to be adjudicated bankrupt provisionally, and that after- 
wards the petition was to be heard. This argument seems to me un- 
tenable. It does not follow that because the law says that two things are 
to be asked for in a particular order that they must be dealt with in 
that order. The law knows nothing of a provis'onal adjudication of 
bankruptcy. The question to be determined on the hearing of the 
petition is whether the debtor is to be adjudicated bankrupt or not, and 
it is impossible to suppose that he is to be adjudicated bankrupt first and 
the matter tried out afterwards. 

The expression in Art. 150, which is translated in Mr. Amirayan's 
edition "executed provisionally" does not support the Respondent's 

♦Bankruptcy Rules, 1894, Rule 1. "Every application to a District Court to 

declare any trader a bankrupt sliall be matle by a petition in writing 

requesting the Court to declare such trader a bankrupt and to fix a day for 
the hearing of the petition." 
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TYSER, C.J. 

BERTRAM, 
J. 



In Re 
Panayi 



contention. It corresponds to the words "executoire provisoirement " 
in the corresponding article of the French Code (440). In French 
Procedure the words have a technical significance, and their effect here 
(assuming that the Turkish expression is to be interpreted in the same 
sense) is that an adjudication of bankruptcy is put iuto operation at once. 
Fieri Shiea in spite of either "opposition" or appeal. Otherwise under Art. 71 of 
the Code of Commercial Procedure, it would, if made exparte^ be delayed 
till 15 days after signification, and in the event of "opposition" or appeal 
would be suspended (Arts. 78 and 109). See Lyon-Caen and Renault : 
Trade de Droit Commercial^ Vol. VII, Sec. 125. Rogron^ Code de Com- 
merce ExpJique^ 4th Edition^ 782. 

In any event, as pointed out above, the evidence is not such as to 
justify even a provisional adjudication, even supposing that the law 
recognised such a proceeding. 

Appeal allowed. 



TrSER, C.J. 
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BERTRAM, 

J. 

1907 

Deo. 18 



[TYSER, C.J. AND BERTRAM, J.] 

MORPHIA HAJI lANNI MOURMOURI, Plaintiff, 

V, 

MICHAEL HAJI lANNI, Defendant 



Prescription — Immovable property — unreoistered gift — Adverse 
POSSESSION — Mejelle, Art. 1660 — Renunciation op prescription- 
Abandonment. 

Possession for th^ period of prescription under a gift of immovable property 
not perfected by registratim does not operate to supply the defect of want of 
registration so as to give a good title to tite donee, unless such possession is 
maintained adversely to tJie donor j and is of such a nature as to exclude the 
donor continuously and substantially from tJie enjoyment of the property. 

A mere occasional and permissive user by the donor would Twt necessarily 
interrupt the prescription. 

By the Court : {Obiter). If a person^ who is entitled to set up a prescriptive 
right against another person renounces his prescription^ whether expressly or hy 
implicatum^ he cannot afterwards reassert the prescription against the person 
in whose favour he has renounced it. 

Semble : If a person who by prescription has acquired a right of registra- 
tion to mulk immovable property deliberately abandons tJiat property without 
any intention of returning to it he cannot afterwards assert his right to registra- 
tion as against a person ivho subsequently assumes possession of it. 

A father by two successive documents in 1877 and 1893, purported to give to 
his daughter a room in his house. After the gift he made some small and 
occasional use of the room and also for some time actimlly lived in it. The 
daughter used the room up to her father's death in 1893, and soon afterwards 
pulled down the rafters and for several years down to the date of the action 
made no further use of it. 

Held : that she had not acquired a prescriptive right to registratloji. 

This was an appeal from the decision of the District Court of 
Famagusta. 
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The faots of the case were as follows :— TYSER, C.J. 

In 1877 the father of tile Plaintiff made certain documentary disposi- berxram 
tion of his property in favour of his children. In 1893 shortly before j. 

his death some question having apparently arisen between the children ^^^ 
as to the validity of the father's gifts, he issued to them new and more haji Ianni 
comprehensive documents, which he had certified by the Village Judge. Mourmouri 
In neither case were the intended transfers perfected by registration. Michael 

The share allotted to the Plaintiff consisted partly of a field, and Haji Ianni 
partly of a single room in the father's liouse. The house was composed 
of three rooms and one room seems to have been assigned to each child, 
tliat is to say, one to the Plaintiff, one to her sister Maroullou, and one 
to her brother, the Defendant. The father blocked up a door by which 
Plaintiff's room communicated with that of the Defendant. It seems to 
have been assumed (though there was no evidence of the fact), that the 
father was the registered owner of the house. 

The object of the action was to assert the claim of the Plaintiff to the 
field and house thus allotted to her, as against her brother, the Defendant, 
who claimed to be entitled to them and who in 1893, presumably after 
his father's death, succeeded in obtaining a qochan for part of the house, 
which included both his own room and that allotted to the Plaintiff. 

The District Court found that the Plaintiff was entitled to both field 
and room, (one member of the Court dissenting as to the latter). No 
substantial attempt was made to induce the Supreme Court to disturb 
the finding of the District Court with reference to the field. The 
question at issue on the appeal was practically speaking the ownership of 
the room. 

It appeared that at any rate during part of the period between the 
execution of the first document in 1877 and the death of the father, the 
Plaintiff did not actually live in the room, but lived with her husband in 
a neighbouring house. She used however to tie up her donkey in the 
room and kept " odds and ends " there. It was also sworn that the 
father used to keep his brooms and other small articles in the room. It 
appeared further from the evidence of one of the witnesses for the 
Plaintiff that after his gift of it to the daughter the father actually 
lived in the room. He lived sometimes in the Plaintiff's room, some- 
times in Maroullou's, and sometimes in the Defendant's where he finally 
died. It did not appear that he had any other plaoe of residence. Soon 
after his death the Plaintiff and Defendant had a dispute as to the 
ownership of the room and the Plaintiff removed the rafters. Since then 
(a period variously estimated at from six to ten yeai-s) the room had 
remained in ruins and neither Plaintiff or Defendant had made any use 
of it. 

The Defendant appealed. 

Nikolaides for the Appellant. 
ChacalU for the Respondent. 

Judgment : There does not seem any reason to doubt that the father 

intended to make a gift of this room to his daughter. But inasmuch as 

- neither of his successive documentary dispositions was confirmed by 



Digitized by 



Google 



96 

TYSER, C.J. registration, the only plea on which the daughter can base a claim to the 

BERTRAM ®^^^"sive ownership of the room is that of prescription. In order to 

J. ' sustain this plea she must prove that she herself occupied the room 

"•^^ in such a way and for such a time as to oust the claim of her father. 
Morphia 
Haji Ianni I^ other words, the property being mulk, she must prove that she 

MouBMOuRi occupied the room adversely to her father for 15 years, and that during 

Michael ^^^^ ^^^^ ^^^ father neglected to assert against her a right of suit which 

Haji Ianni he possessed. 

If from the date of the gift from her father in 1877 to his daughter 
in 1893 the Plaintiff had substantially spe^iking maintained the room in 
her own occupation, the mere fact of her allowing her father to make 
some slight and casual use of the room, for the deposit of his brooms 
or otherwise, would have had no special significance. Such a mere 
occasional and permissive user would not operate as an interruption of 
her prescription. But, if after his gift to the daughter he actually lived 
in the room, how can she possibly be supposed to have acquired a 
prescriptive title against him ? The plea of prescription implies that 
the father, being dispossessed neglected during 15 years, to bring an 
action to recover possession. But how could he have brought an action 
to recover possession of the room while he was actually living in it ? 
And how could the daughter who in 1893 recognised the father's title to 
the property by accepting the second transfer contend that up to that 
time she had been holding the property adversely to him ? Possession 
for the period of prescription under a grant or sale not perfected by 
registration may no doubt operate to supply the defect of want of 
registration in tlie same manner as usmapio operated to secure defective 
titles in Roman law, but such possession, in order to be effective, must 
be maintained adversely to ,the person entitled to dispute it and be of 
such a nature as to exclude the donor or vendor, continuously and 
substantially, from the enjoyment of his property. We cannot say that 
anything of this sort existed in this case. 

In this view of the facts it is not necessary to give any decision on the 
important point raised in the course of the argument, as to the effect upon 
the Plaintiff's claim of her removal of the rafters and her disuser of the 
room for the last ten years. 

It is we think an undoubted proposition that, if a person, who is 
entitled to set up a prescriptive right against another person, expressly 
renounces his prescription, or does an act which is by implication 
equivalent to renunciation, he cannot afterwards reassert the prescription 
against the persoT) in whose favour he has renounced it. 

It may also be true (tliough we reserve our opinion until the case 
actually arises), that if a person, who by prescription has- acquired a 
right of registration to mulk immovable property, deliberately abandons 
that property without any intention of returning to it, he cannot after- 
wards assert his right to registration as against a person who subsequently 
assumes possession of it. 

We do not think that in this case the act of the Plaintiff in pulling 
down the rafters and ceasing to make any use of the property amounted 
either to renunciation of her rights in favour of her brother, or to its 
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abandonment to the world at large. But as we hold on the facts that TYSER, C.J. 
she had not acquired any prescriptive right, these points are not material BERTRAM 
to the decision. j. 

Under the circumstances the Plaintiff has not established anj case for „ ^ ~ 
setting aside the Defendant's qochan and the appeal must be allowed so haji Janni 
far as it relates to the room, but dismissed so far as it relates to the field. Mourmouri 

Appeal allowed, Michael 

Haji Ianni 



[TYSER, C.J. AND BERTRAM, J.J TYSER, C.J. 

& 

In Re LUKA A TALLIADOROU. Bertram, 

J. 

Bankruptcy— Commercial Code, Arts. 1 and 147 — Appendix to Commer- 1907 

ciAL Code, Arts. 28 and 35— "Trader"— Right of non-commercial — v— 

creditor to initiate bankruptcy proceedings — Practice — Appeal to ■^^^' ^^ 
Supreme Court— Cyprus Courts op Justice Order in Council, 1882, 

Art. 31. 

An appeal lies to the Supreme Qmrt against a refusal to declare a dehtor a 



A caiyenter and wood-carver may he a " trader " within the meaning of Art. 1 
of the Commercial Code. 

Whether a person is a ^^ trader^* is a question of fact to he determined from all 
the circumstances of the case. 

It is not necessary to constitute a person a trader tliat he should carry on his 
husiness hy means of written documents. 

The Turkish text of Art. 1 of the Commercial Code explained. 

In order to justify a declaration of hankruptcy it is necessary to show that the 
payments which the dehtor has suspended were commercial payments. 

The presumption that a hill of exchange signed hy a trader is given in relation 
to commercial husiness unless a n^n-commercial ohject is tlierein stated^ as declared 
hy Art. 35 of the Appendix to the Commercial Code, is confined to the proceedings 
mentioned in that article and does not extend to hankruptcy proceedings. 

A hankruptcy petition may he presented hy a non-commercial creditor. 

The dehtor was described as a wood-carver and a contractor for church w&rk. He 
made contracts with Church Committees for the decoration of churches with wood- 
carvi7ig. He employed appi'entices and hought large quantities of timher for the 
purposes of the wm'k. He declared that he might either win or lose an each 
transaction. He also executed orders for furniture or wood-carving. 

Held : that he was a " trader " and cmisequently capahle of heing declared a 
bankrupt. 

This was an appeal from a judgment of the District Court of Nicosia 
refusing to declare one Luka A. Talliadorou in a state of insolvency, on 
the ground that he was not a trader. 

The debtor in his evidence described himself as a wood-carver and a 
contractor for church work. It appeared that he made contracts with 
Church Committees for work ranging in value from £200 to £350. For 
the purpose of these contracts he bought wood in quantities varying in 
value from £60 to £1 50. He employed five or six apprentices and declared 
that in each case he might either win or lose on the whole transaction. 
He also made chairs and furniture to order, had made looking-glass 
frames for a Caf^ in Nicosia, and had done work for the Public Works 

n 
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TYSBR, C J. Department. His work was carried on in an ordinary carpenter's shop 

BEBTBAM *^^ ^^ ^^ ^^^ appear that he exposed for sale goods ready made. He was 

J. irregular in his work and his habits, kept no books and preserved no 

IN^ accounts and, owing to numerous judgments against him, his business 

LuKA A. for some time past had been managed by his wife. 

^oRou" "^^^ petition was presented by certain judgment creditors, members of 

the debtor's family, who, having guaranteed a bond debt of the debtor, 

had been compelled to satisfy the bond. It was opposed by other 
creditors to whom the petitioners had given notice of the petition. 
The petitioners appealed. 

G. Chacalli for the opposing creditors, took the preliminary objection 
that no appeal lay. 

The Court decided that an appeal lay under Art. 31 of the Cyprus 
Courts of Justice Order in Council, 1882, inasmuch as the word "action" 
used in that article would under Art. 8 include a bankruptcy petition. 

ArtemiSj Ckrysafinis and Neoptolemos Pascal for the Appellants 
cited In re Ghristo Nikolaou (1906) 7 C.L.R., 32. 

0, Chacalli^ Stavrinides and Se^eres for the opposing creditors. 

Judgment : Chief Justice : The only question in this case is 
whether this carpenter can be made bankrupt. It depends entirely on 
the construction of that part of the Commercial Code which deals with 
bankruptcy. 

In my opinion taking all the sections of the Commercial Law dealing 
with bankruptcy into consideration, the persons contemplated by that law 
as liable to be made bankrupt are persons trading as merchants. I do not 
think that it is necessary that it should be confined to persons trading in 
a large way or with foreign countries, but they must be trading as 
merchants in a wholesale or retail capacity. 

Whether or no a carpenter is such a trader is a question of fact. 

One thing is to see whether his business comes within the definition of 
commercial transactions in the Appendix to the Code, 

In this case the evidence shows that the Plaintiff has made a conside- 
rable number of contracts to supply church furniture and contracts of 
considerable value and that he makes a business of these contracts ; that 
he supplies people with furniture and frames for looking-glasses and 
generally that he supplies any customer who gives him an order. 

To enable him to carry on his business he has to buy wood and work 
it up into the objects required and he sells it when so worked up. 

On the large contracts he may make a profit or incur a loss. 

To my mind it is clear that the general character of his business is in 
accordance with the definition of " commercial transactions " given in 
Art. 28 of the Appendix to the Commercial Code. His business is made 
up of commercial transactions and there is no reason on the evidence 
why he should not be held to be a merchant. 

For this reason I think that he is the sort of person who as regards the 
character of his business, should be within the contemplation of th^ 
Bankruptcy Law. 
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It has been argued that it has not been shewn that he enters into TYSBR, C.J. 
written agreements relating to commercial transactions and is therefore BERTRAM 
not a merchant within the meaning of the Bankruptcy Law — as defined j. 

by Sec. 1 of the Commercial Code. t^^b 

In my opinion the definition in Art. 1 is not meant to be an luka A. 
exhaustive definition applicable to every part of the Code but it is meant ^^^^^^' 
to point out the particular class who are under the obligation as to book- 
keeping contained in Book 1 Chapter 1. 

In any case the definition is to be read distributively, and denotes two 
classes who are to be called merchants, viz. : those engaged in commerce 
and those making written agreements with respect to commerce. 

On one point the evidence is insufficient. By Art. 147 a trader is 
insolvent if he is unable to pay his commercial debts. There is no 
evidence to show that any of the debts unpaid were incurred in his 
business and the question does not seem to have been considered in the 
Court below. The case should go back to the District Court for further 
evidence of failure to pay his commercial debts. 

Costs to abide the decision of the District Court. 

Bertram, J. : The first and principal point taken was that the debtor 
was not a trader and consequently could not be declared an insolvent 
under the provisions of the Commercial Code. It was argued that a man 
could not be a trader if he sold things made to order, more especially if 
the things sold were primarily the products of his artistic skill. According 
to this view a carpenter who has a shop in which he sells chairs and 
tables ready made is a trader ; if he makes them to order he is only an 
artisan. A sculptor who exhibits statuary ready made for sale in his 
studio is a trader ; if he executes them only in accordance with the 
commissions he receives he is an artist. Several French authorities were 
cited in support of this proposition. In the interpretation of the Ottoman 
Commercial Code, which in its main features is practically identical 
with the French Code de Commerce, the conclusions of French jurispru- 
dence though not binding are always valuable. French courts and 
commentators have been much exercised with the distinction between 
the trader and the artisan. An artisan is considered as a person who 
lets out his labour to anyone who will hire him. It is generally accepted 
that a man who merely sells his labour is not a trader, and that he does 
not necessarily become a trader merely because he himself provides the 
material on which his labour is expended. But it is certainly not a 
settled conclusion of French jurisprudence that in order that an artificer 
who sells the work of his hands should be a trader it is necessary that 
he should keep a shop for the exhibition of his wares ready made. On 
the contrary, it is a point on which the decisions of the French courts 
are at variance. See Sirey, Code de Commerce Amiote^ 3rd Edition^ p. 5. 
Lyon-Caen et Renault: Traiie de Droit Commercial^ Vol. II, p. 123. 
The keeping of a shop may be evidence that a man is a trader but it 
does not follow that a man is not a trader unless he keeps a shop. 

The distinction is in truth a question of fact. As is said in a Greek 
Commentary, cited in the course of the argument (Ralli, — ^Epfiriveia tov 

H 2 
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TYSBR,C.J. EXXi^vcjcov 'EfjiwopiKov Anca/ov), the mark of the artisan is ^^ fiitrSuKng Ipya- 

bbrtW.M *'^^**^'" ^^^ mark of the trader is k/iiropiKri KephoaKowia and, as has been 

J. ' well observed by a French jurist, {Pardessus Dr. Comm. 181), "Le 

T ^^ point de separation entre ces deux quality est souvent imperceptible et 

LuKA A. trte difficile k caracteriser." 

^^^J^" The question in eaoh case for the purposes at any rate of the Ottoman 

Code (which is not here textually identical with the French Code), is 

this. — Is the man "habitually engaged in commerce " ? In other ^ords 
having r^ard to all aspects of his vocation, the materials he buys, and 
the articles he sells, does he make his living by transactions which are 
commercial speculations. Applying this principle to the facts of the case 
it seems to me plain that the debtor must be regarded as a trader. It 
makes no difference that the value of the things he produces is enhanced 
by his artistic skill — ^nor to my mind is it necessary to consider the refined 
distinction suggested by Lyon-Caen et Renault (Vol. I, p. 123), as to 
whether be buys his timber with the object of making a profit on the raw 
material, or merely for the purposes of his art. Nor does it matter that 
he has failed to keep books or preserve accounts, that his work is 
irregular, and his habits dissolute. On the broad facts of the case he is 
a contractor for church decorations and his contracts with church 
committees are as much commercial speculations as a contract by a firm 
of engineers to construct a harbour or to build a bridge. 

The second point in the case was whether it was necessary in order to 
constitute a man a trader within the meaning of Art. 1 of the Commer- 
cial Code that he should carry on his business by means of written 
documents. It was contended that in order to be a trader within the 
meaning of this article a man must satisfy two conditions — first, he must 
be habitually engaged in commerce, and secondly, he must conduct his 
commercial transactions by means of written documents. It was argued 
that the object of the addition of this second condition (which is a 
departure from the French Code) was to exclude bazaar traders, and 
hucksters who carry on their purchases and sales by word of mouth. Even 
if this is the correct interpretation, the debtor does not belong to this 
class of persons, and indeed it appears from the record of another case, 
which was admitted in evidence in the proceedings in the Court below, 
that, as one might expect, his agreements with church committees, in 
some cases at any rate, were in writing. As the question raised is, 
however, of some importance I will proceed to consider the meaning of 
the article. 

The view put forward by counsel for the opposing creditors is 
supported by Ahmed Reshyd Pasha in his Commentary on the Commer- 
cial Code. " According to this article," he says " it is necessary to hold 
that those who are engaged in trade but do not enter into written 
documents cannot be called traders." 

He observes that the enactment of this condition is contrary to the 
spirit of the Code the object of which was " to facilitate commercial 
transactions." It is certainly contrary to the scheme of the French Code 
on which the Ottoman Code is so closely modelled. The learned author 
suggests that its insertion is due to a misapprehension by the legislator 
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of the meaning of Art. 1 of the French Code which is as follows : TYSBR, C.J. 
" Sont Gommercants cmx qui exercent des actes de commerce^ et m font Bertram 
leur profession habituelle.^^ The words " Tefairetle meshghoul olan^^ (those j. 

who are occupied in commerce) according to the author, are a translation t^^ 
of the words " ceux qui . . . en font leur profession habituelle," luka A. 
whereas the words ^^ Tejairete dair hasennedat akti muhhaveh iden^^ ^^i'i^' 
(those who enter into written documents relating to commerce), are a 
mis-translation of the words " ceux qui exercent des acfes de commerce," 
the translator having been misled by the fact that the word ^^acfe^^ some- 
times means a formal document. It is impossible not to feel that this is 
a most plausible explanation of the Turkish text. But even assuming 
that the Legislator has mis-translated the French word " acfes^^^ I do not 
think it follows that the article necessarily bears the sense which the 
commentator puts upon it. One can only dissent from the opinion of a 
Turkish commentator on a Turkish Code with very great diffidence, 
but I am informed by those conversant with Turkish that though the 
article is capable of the construction attributed to it, it is equally 
capable of another construction, namely, that it refers to two classes of 
persons: (1) those engaged in commerce, (2) those who enter into 
written documents relating to commerce. Indeed I am assured by one 
competent person that this is the more natural grammatical construction. 
It seems therefore that the Turkish translator may have mis- read the 
French article as itself referring to two classes of persons, viz. : first, 
traders proper, *.e., those engaged in buying and selUng, and secondly, 
traders in a secondary sense, i.e., persons whose business is carried on by 
written documents relating to trade, such for example as bankers, 
insurers, commission agents, bill brokers, shipowners, etc. This con- 
struction is at any rate a possible one. 

In the Commercial Code the Turkish legislator has enacted what is on 
the face of it intended to be an application to Turkey of the French 
Code de Commerce. Where the words which he uses are capable of two 
constructions, and one of those constructions can be harmonised with the 
scheme of the French Code, while the other is out of harmony with that 
scheme, I think that the former of the two constructions is to be 
preferred. I concur therefore in the view expressed by the Chief Justice 
that the two clauses are to be read distributively and not cumulatively. 

It was next argued that in order to justify a declaration of insolvency 
it is necessary that the petitioning creditors' debt should be a commercial 
debt. The case of In re Haji Fehmi Hassan (1892) 2 C.L.R., 84, was 
cited in support of that contention but it does not justify it. That case 
merely declares that the payments on the suspension of which the petition 
is based must be commercial payments. Nor is the contention in harmony 
with French law. In French law it is settled that if a trader has 
suspended his commercial payments, a civil (*.e., a non-commercial) 
creditor may initiate proceedings to have him declared insolvent. I am 
of Opinion that the petitioning creditors' debt is sufficient to support the 
petition. 

Finally, it was contended that there was no evidence that the debtor 
has suspended his commercial payments. There was ample evidence of 
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the existence of unpaid judgments against the debtor, but the character 
of the debts on which the judgments were based does not appear. The 
attention of the Court below does not seem to have been directed to the 
point, doubtless owing to the fact that Art. 147 is mis-translated in the 
Greek version of the Commercial Code. That version follows the text 
of the French Code, rather than that of the actual Turkish enactment, 
but even under French law jurisprudence has determined that insolvency 
can onlj be declared in respect of the non-payment of commercial debts. 
The matter is placed beyond all doubt by the Turkish text and the case 
of In re Haji Fehmi Hassan^ 2 C.L.R., 84, above referred to. 

Counsel for the petitioning creditor cited Art. 35 of the Appendix to 
the Commercial Code, and contended that the final paragraph of that 
article (which declares that a bill signed by a trader shall be presumed 
to be given in relation to mercantile business unless a non- mercantile 
object is therein stated), governed all proceedings under the Commercial 
Code, I think however that the presumption is limited to the proceedings 
referred to in the article itself, and does not extend to all proceedings 
under the Code. I agree therefore that the case must go back for further 
hearing on the question whether there has been a cessation of the debtor's 
commercial payments within the meaning of the first article. 

Appeal allowed. 
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[TYSER, C.J. AND BERTRAM, J.] 
CHARILAOS lOANNlDES, Plaintiff, 

V. 

CHARALAMPES HAJI GEOKGIOU, Defendant 



Principal and agent — Ratification— Mejelle, Arts. 1453 and 1485. 

T. 71, acting as agent for the Plaintiff bought in the name of the Plaintiff at 
an auction sale certain water rights on terms which were admitted to he a 
departure from his itistructions. The Plaintiff took j^ossession of the property 
purchased^ but disputed his liability to indemnify tlie agent to the full extent of 
the purchase price. The agent afterwards sold the property to the Defendant. 

Held : that the Plaintiff had ratified the contract^ and that the agent was not 
entitled to dispose of the property to the Defendant. 

The subject of ratification as between principal and agent considered. 

This was an appeal from the judgment of the District Court of 
Kyrenia. 

In August, 1901, the Plaintiff instructed Mr. Theophanes Theodotou 
to bid for him at the sale of certain water rights at Lapithos. Tliere was 
a conflict of evidence as to the instructions. According to Mr. Theodotou 
his instructions were to bid up to £3. According to the Plaintiff the 
instructions were to start at £3 and if necessary go up to £5. There was 
also a conflict of evidence as to what happened at the sale. According 
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to Mr. Theodotou he bid up to £^ but as the bidding continued, having TYSBR, C.J. 
exhausted his mandate from the Plaintiff, he went up to £5 on his own ^jj^tram 
responsibility and bought in the property at that figure. According to j. 

the auctioneer Mr. Theodotou offered £5 at once and this was the only ^""^^ 
bid. Mr. Theodotou gave the name of the Plaintiff as purchaser, but ioannidbs 
paid the purchase price himself. ^• 

There was a further conflict of evidence as to what subsequently took lampjbsHaji 
place between Plaintiff and Mr. Theodotou. According to Mr. Theodotou Georoiou 
he informed the Plaintiff that he had been unable to secure the property 
at £3, but that he had bought it at £5 and had debited the Plaintiff with 
that sum, to which the Plaintiff replied that it was not worth more than 
£3. According to the Plaintiff, having heard that Mr. Theodotou had 
bid £5 at once, he told Mr. Theodotou that as he could have got the 
property for £3, had he carried out the instructions he received, he was 
not entitled to call upon him (the Plaintiff) to pay more than £3. 

The Plaintiff took possession of the water rights purchased and used 
them in conjunction with other rights in the same stream which he 
already possessed. 

It was admitted that subsequent communications passed between the 
Plaintiff and Mr. Theodotou, and that in these the Plaintiff, for whatever 
reason, declared himself as only ready to pay £3. The Plaintiff was in 
credit with Mr. Theodotou. 

In February, 1906, the Plainjiff seems to have written a letter to 
Mr. Theodotou in which he spoke of the amount due as £3, and requested 
Mr. Theodotou to have his title registered. Mr. Theodotou's reply was 
as follows : " The water does not require a title. You forget that I 
bought this water for you for £5, and I have debited you with this 
amount." 

Receiving no answer to this letter, Mr. Theodotou soon afterwards 
sold the water rights to the Defendant, who took possession. The 
Plaintiff thereupon sued the Defendant claiming an injunction restraining 
him from interfering with the water rights. 

The District Court, without giving any finding of fact on the points 
on which there was a conflict of evidence, held that on any view of the 
facts Mr. Theodotou had exceeded his instructions ; that the Plaintiff 
had never " ratified the price " of £5 ; that to constitute a vahd ratifica- 
tion there must be a ratification of the whole transaction ; and that 
there having been no such ratification in this case, the property bought 
under Art. 1485 of the Mejell6 vested in Mr. Theodotou, who was 
consequently entitled to transfer it to the Defendant. 

The Plaintiff appealed. 

Pascal^ M. Chacalli and Stavrinides for the Appellant. 
Theodotou and Loizides for the Respondent. 

The Court allowed the appeal. 

Judgment: Chief Justice : The question for our decision in this 
case is whether the Plaintiff ratified the contract, which his agent, 
purporting to act on his behalf, but exceeding his instructions made with 
the vendor of the property. 
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TYSEB, C J. These questions of ratification generally arise between the actual parties 

BBBTRAM, ^ ^^^ contract, that is to say, between the vendor and the purchaser. 

J. ' The point to be determined in such cases is whether the principal has 

Charilaos "^^^ himself responsible to carry out the contract made by his agent. 

loANNiDEs J^ he does not ratify the act of his agent in making a purchase on 

Chara- ^^^"^'h^ris^^^ terms, then the agent is liable personally to the vendor. 

lampbsHaji I^ h® ^^^ ratify the contract, he takes upon himself all the liabilities as 

Gboroiou purchaser. 

In this case by taking over the property with full knowledge of all 
the facts, it is clear that the Plaintiff adopted the purchase so far as 
regards the vendor. 

It seems to be thought that the object of Art. 1485 of the Mejelle was 
to confer some privilege on an agent who exceeds his instructions. In 
my opinion the object of the article is to confer the right on the other 
contracting party, in case the principal refuses to adopt a contract made 
in his name on terms which he has not authorised, to sue the agent 
personally. It does not confer on an agent a right unnecessarily to bid 
a price in excess of his instructions, and then claim the property unless 
the principal pays him that price. 

In this case the only question which could arise between the Plaintiff 
and his agent is whether the agent could recover the whole of the £5 he 
had paid for the Plaintiff, or whether the Plaintiff may reduce the 
amount by a counterclaim for negUgence in performing his duty as agent. 

The Plaintiff by ratifying the contract took upon himself the obligation 
to pay £5 as the price of the water. Mr. Theodotou paid that money 
on his behalf and the Plaintiff, as a consequence of the ratification, is 
bound to repay it to him, unless he had some set-off or counterclaim. 

Mr. Theodotou may recover what he is entitled to be paid but 
Art. 1485 does not confer on- him the right to say, "as you have declined 
to pay me the whole amount due, I will take from you the water which 
you have tiiken possession of under your purchase." 

The appeal must be allowed and judgment entered for the Plaintiff 
with costs both in this Court and in the Court below. 

Bertram, J. : The question in this case is whether the water rights 
in dispute belonged to the Plaintiff. That depends upon the further 
question whether he ratified the contract of purchase made by Mr. Theo- 
dotou on his behalf. If he ratified the contract, the property vested in 
him, and Mr. Theodotou had no power to dispose of it. If he repudiated 
it, under Art. 1485 of the Mejell6 the property vested in Mr. Theodotou, 
and he was entitled to sell it to the Defendant. 

For the purpose of my judgment I will assume that the facts were as 
sworn by Mr. Theodotou. 

The facts, according to Mr. Theodotou, were that Mr. Theodotou 
bought in the name of the Plaintiff but at a price in excess of his 
authority — that he informed the Plaintiff he had so bought for him ; 
that he debited the Plaintiff with the price, and so informed the Plaintiff : 
that the Plaintiff knowing these facts took possession of the property 
and used it for several years. 
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In this state of facts, it is perfectly clear that if Mr. Theodotou had TYSER, C.J. 
not paid the purchase price, and if the vendor had sued the Plaintiff for gp.p™ * ti*^ 
it, the Plaintiff could have had no sort of defence to the action. If he j. * 

had pleaded, " my agent had no authority to buy for £5, and I never ^— - 
ratified his act," the answer would have been, " you have taken posses- i^^J'dbs 
sion of the property and are now enjoying it," and that answer would v. 

have been conclusive. lamp^Haji 

In the same way, if Mr. Theodotou, having paid the price, had sued Georoiou 

the Plaintiff for the amount, it seems to me that it would have been 

impossible for the Plaintiff to liave pleaded that he never ratified the 
purchase. His possession and enjoyment of the property, with full 
knowledge of the terms on which it had been purcliased for him would 
have been a conclusive answer to that plea. 

In my opinion by taking possession of the property with knowledge of 
the terms on which it had been bought for him he ratified the contract. 
By that ratification he took upon himself both the rights and the 
liabilities of purchaser. He became the owner of the property and at 
the same time became responsible to the agent for the purchase price. 

It is true that for one reason or another he refused to pay the amount 
of that price. But this refusal did not divest him of the property he 
had acquired. It merely entitled Mr. Theodotou to sue him for the 
money. 

I agree with the Judges of the District Court that the contract must 
be ratified as a whole, but I take this to mean that if a man has in fact 
ratified a contract and afterwards presumes to object to one of its condi- 
tions he can be made to comply with that condition. Whether a contract 
has been ratified or not must, I think, be determined upon the substantial 
facts of the case. Here in my opinion, the substantial facts show a 
ratification. 

Appeal allowed. 
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DIGEST. 

ABANDONMENT. — ^Eenunciation of prescription — Abandonment to world at 
large — ^Effect on right to registration. 

If a person, who is entitled to set up a prescriptive right against another person 
renounces his prescription, whether expressly or by implication, he cannot afterwards 
reassert the prescription against the person in whose favour he has renounce it. 

Semble : If a person who by prescription has acquired a right of registration to mulk 
immovable property deliberately abandons that property without any intention of 
returning to it he cannot afterwards assert his right to registration as against a person 
who subsequently assumes possession of it. 

Mourmouri v. Haji lanni (1907) 94. 
See Prescription 3. 

ADMINISTRATION OF ESTATES.— Bight of Sheri Court to determine 
validity of will of Moslem with absent heirs. 
See Jurisdiction 1. 

Administration of estate of orphan Moslem — Question arising after close 
of administration — Jurisdiction of District Court — Conclusiveness of 

Qadi's inventory. 

See Jurisdiction 2. 

AGENCY.— Ratification— Mejelle, Arts. 1453 and 1485. 

T. T., acting as agent for the Plaintiff bought in the name of the Plaintiff at an auction 
sale certain water rights on terms which were admitted to be a departure from his 
instructions. The Plaintiff took possession of the property purchased, but disputed his 
liability to indemnify the agent to the full extent of the purchase price. The agent 
afterwards sold the property to the Defendant. 

Held : that the Plaintiff had ratified the contract, and that the agent was not entitled 
to dispose of the property to the Defendant. 

The subject of ratification as between principal and agent considered. 

loannides v, Haji Oeorgioii (1907) 102. 

COMMERCIAL CODE. — 1. — General principle of interpretation — Scheme of 

French Code de Commerce. 

Per Bertram, J. : In the Commercial Code the Turkish legislator has enacted what 
is on the face of it intended to be an application to Turkey of the French Code de Com- 
merce. Where the words which he uses are capable of two constructions, and one of 
those constructions can be harmonised with the scheme of the French Code, while the 
other is out of harmony with that scheme, the former of the two constructions is to be 
preferred. 

In re TalUadorou (1907) 101. 

2. — Art. 1 — " Trader " — Shoemaker. 

A Shoemaker may be a^trader within the meaning of Art. 1 of the Ottoman Com- 
mercial Code. 

The Code makes no distinction between large and small traders. 

On an application to declare a debtor in a state of bankruptcy on the ground of 
suspension of his commercial payments, it was proved that the debtor made 25 to 30 pairs 
of boots a week, that he sold these boots at fairs and elsewhere and that he purchased 
leather and other materials for the purpose of his business. 

Held : that he was a trader within the meaning of the Code. 

In re Nicolaou (1906) 32. 
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3. — ^Art. 1 — " Trader " — Carpenter and wood-carver — " Writteli documents 

relating to commerce." 

A carpenter and wood-carver may be a " trader " within the meaning of Art. 1 of the 
Commercial Code. 

It is not necessary in order that a man who pursues a handicraft should be a " trader " 
that he should keep a shop for the exhibition of his wares ready made. 

Whether a person is a 'trader" is a question of fact to be determined from all the 
circumstances of the case. 

It is not necessary to constitute a person a trader that he should carry on his business 
by means of written documents. 

The Turkish text of Art. 1 of the Commercial Code explained. 

The debtor was described as a wood-carver and a contractor for church work. He 
made contracts with Church Committees for the decoration of churches with wood- 
carving. He employed apprentices and bought large quantities of timber for the pur- 
poses of the work. He declared that he might either win or lose on each transaction. 
He also executed orders for furniture or wood-carving. 

Held: that he was a "trader" and consequently capable of being declared a 
bankrupt. 

In re Talliadorou (1907) 97. 

4. — ^Art. 147 — ^Bankruptcy — Suspension of commercial payments — Pre- 
sumption that bill of exchange given by trader for commercial purpose — 
Not applicable to bankruptcy proceedings. 

In order to justify a declaration of bankruptcy it is necessary to show that the pay- 
ments which the debtor has suspended were commercial payments. 

The presumption that a bill of exchange signed by a trader is given in relation to 
commercial business unless a non-commercial object is therein stated, as declared by 
Art. 35 of the Appendix to the Commercial Code, is confined to the proceedings mentioned 
in that article and does not extend to bankruptcy proceeilings. 

In re Talliadorou (1907) 97. 
6. — ^Art. 147 — Cessation of commercial payments. 

Per Tyser, C.J. : The cessation of payments referred to in the article is such a 
cessation of payments as shows an insolvent condition. 

In re Shira (1907) 91. 

6. — ^Art. 150 — Declaration of bankruptcy — Bankruptcy Rules, 1894, 

Rules 1 and 3 — ^Provisional adjudication — "Executed provisionally" — 

Ex parte Order — Civil Procedure Law, 1885, Sec. 8. 

A District Court has no power to make a provisional adjudication of bankruptcy. 
The expression " executed provisionally " in Art. 150 of the Commercial Code explained. 

An adjudication of bankruptcy may be made ex parte (subject to the provisions of 
Sec. 8 of the Civil Procedure Law, 1885), but it can only be made when there is such 
evi.ience as would be sufficient to support an adjudication after hearing both parties. 

Per BEBTRA.M, J. : Evidence in support of a bankruptcy petition should be formal 
and precise. 

Per Ttseb, C.J. : It must show that there has been a cessation of commercial pay- 
ments of such a character as to indicate an insolvent condition. 

The evidence in support of a bankruptcy petition was that the debtor owed a creditor 
£16 and had other debts which he " could not or would not pay." 

Held : insufficient evidence of a state of bankruptcy. 

In re Shira (1907) 91. 

7. — ^Art. 150 — Bankruptcy petition — Non-commercial creditor. 

A bankruptcy petition may be presented by a non-commercial creditor. 

In re Talliadonm (1907) 97. 
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Appendix. — ^Art. 28 — " Commercial tradsaction " — Wood-carving and 

carpentry. 

See Art. 1. 

Art. 28 — "Commercial transaction" — Purchase of leather for shoemaking. 

See Art. 1. 

8. — ^Art. 36 — Bill given by merchant — Presumption of commercial 
object — Scope of article. 

The presumption that a bill of exchange signed bj a trader is given in relation to 
commercial business unless a non-commercial object is therein stated, as declared by- 
Art. 35 of the Apj)endix to the Commercial Code, is confined to the proceedings mentioned 
in that article and does not extend to bankruptcy proceedings. 

In re Talliadorm (1907) 97. 

CONTRACT. — Acknowledgment given in pursuance of a conspiracy to break 
the law — "Ex turpi causa non oritur actio" — Mejelle, Art. 1610. 

The Courts will not enforce an acknowledgment of debt (deyn senned) given in 
pursuance of a conspiracy to break the law. 

Kalava v. Bassiliou (1907) 67. 
COSTS. — 1. — ^Party and party — Taxation — Special agreement. 

On taxation between party and party, a party cannot recover for costs a sum which 
he lias neither paid nor is liable to pay. 

Whether there is an agreement between advocate and client to conduct an action 
for a gross sum the client can only recover in taxation between party and party the 
amount fixed by the agreement or so much thereof as is allowed in taxation. 

An agreement between advocate and client that the advocate shall be paid only such 
sum as he can recover on taxation from the other side is an improper agreement. 

Haji MicJiael v. Georgiades (1905) 25. 

2. — Costs of appeal — Attendance of party for the purpose of instructing 

advocate. 

As a general rule the costs of a party to an appeal from a District Court who 
attends an appeal for the purpose of instructing his advocate are not allowable on 
taxation. 

Malamatenio v, Irikzade (1907) 75. 

Costs of election petition. 

See Election Law 4. 

CRIMINAL LAW (Penal Code).— 1.— Art. 260— Disturbance of the peace. 

It is not necessary for a conviction for disturbing the peace under Art 260 of the 
Ottoman Penal Code that it should be proved that the peace of the inhabitants was 
actually disturbed. 

It is sufficient if the disorder complained of was of such a nature as to be calculated 
to produce this result. 

Police V, KokUni (1907) 74. 

2. — Art. 260 — ^Punishment — Fine or imprisonment or both. 

Under Art. 260 of the Criminal Code the Court may inflict a fine. or imprisonment 
or both. 

" The article means that persons who commit the offence described 
by that article are punished by fine and they are also punished by 
imprisonment. It does not mean that poth punishments must 
necessarily be inflicted." 

Police V, Hajl Yossifi (1906) 31. 
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CRIMINAL PB0CEDUBE.—1.— Bail— Discretion of Magistrate— Cyprus 
Courts of Justice Order, 1882, Sees. 108 and 109 — Application to Supreme 

Court — ^AflSdavit of facts. 

The provisions of Sees. 108 and 109 of the Cyprus Courts of Justice Order, 1882, give 
the Magistrate an absolute discretion as to granting bail. 

The Court of Appeal will not interfere when the Magistrate has exercised his discre- 
tion reasonably and judicially unless there are strong reasons for doing so. 

On application to the Supreme Court for bail notice should be given to the Police 
or to the King's Advocate. 

When an application to the Supreme Court for bail is opposed, the applicant should 
produce an affidavit of the facts on which the application is based. 

" The first and principal object of these provisions of the Order 
in Council is to ensure that the accused who has been committed 
for trial shall appear at the time and place appointed for trial and 
take his trial. But the Magistrate may have other good reasons 
for refusing bail besides the fear that the accused will not appear 
at his trial." 

Police V. Nicola (1905) 14. 

2. — Corroboration — Cyprus Courts of Justice Order, 1882, Art. 196. 

It is not necessary that the corroborative evidence in a criminal trial should actually 
implicate the accused in the commission of the crime. 

It is sufficient if it is of such a nature as to satisfy the Court as to the accuracy 
of the principal witness. 

E. V, Antoni (1907) 63. 

3. — Summary conviction — Cyprus Courts of Justice Order in Council, 1882, 
Art. 48 — Consent of accused to summary trial. 

Where a prisoner is convicted of an offence not triable summarily without his consent 
it is necessary to the validity of the conviction that the consent should appear on the 
records of the Court. 

Police V. Gleanthi. Police v. Costi (1906) 33. 
DAMAGES. — 1. — ^Prospective damages — Cause of action complete. 

Damages, where a cause of action is complete may be calculated prospectively though 
they have not yet accrued. 

Haji Pascali v. Haji Togli (1907) 76. 

See Equitable principles 1. 

2. — ^Equitable Damages — Compensation for unconscientious disturbance — 

Unregistered transfer of immovable property. 

See Equitable principles 1. 

DOWER.— Breach of agreement for dower by father. 

See Equitable principles 1. 

EDUCATION.— Education Law, 1905, Sees. 19 and 20— School Committee- 
Report of Presiding Officer — Validity of election. 

A committee is not validly elected under the provisions of Sees. 19 and 20 of the 
Education Law, 1905, unless a report of the election is made by the Presiding Officer 
to the Commissioner of the Pistrict fulfilling the statutory requirements prescribed by 
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After a meeting held for the election of a school committee for the town of Nicosia, 
at which the Plaintiffs claimed to have been elected as the Committee, the Presiding 
Officer addresstNl a letter to the Commissioner of the District reporting the result of 
the election but not stating the number of tax-paying inhabitants who attended the 
meeting. The Commissioner therefore summoned a meeting of the District Committee, 
who select etl the Defendants as the School Committee. 

Held : that the letter of the Presiding Officer was not a valid report, and that the 
Defendants were duly selected. 

The Committee of the Greek-Christian Schools of Nicosia v, Theodotou 

(1906) 35. 

ELECTION LAW. — 1.— Election petition — Cyprus Legislative Council Order, 
1882, Art. 16 — ^Application of English law to procedure — ^Personal 

signature. 

An election petition must be signed by the Petitioner personally. 

Under Art. 15 of the ('yprus Legislative Council Order, 1882, English law applies 
for the purpose of proce<lure, as well as for the trial of the substantial issues of the 
petition. 

Sozos V. Araouzos (1906) 48. 

2. — ^Election petition — Cyprus Legislative Council Order, 1882, Art. 16 — 
Corroboration — Cyprus Courts of Justice Order, 1882, Art. 196 — Corrupt 
treating — Agency-^oint candidature — Publication of English laws in 
force in Cyprus — ^Law of 25 Rebi-ul-Evvel, 1289— "For the time being" — 

Costs. 

In the Cyprus Legislative Council Order, 1882, Art. 15, "the law in force in England 
for the time being relating to corrupt practices at elections" means the law in force 
at the time of the election and trial, and not the law in force at the date of the Order 
in Council. 

It is not necessary that the English Statutes in question should have first been 
published in the Cyprus Gazette. 

In order to invalidate an election on the ground of corruption it is not necessary to 
show that but for the corruption the elected candidate would not have secured a 
majority. 

The circumstances which constitute "corrupt treating" and "joint candidature" 
considered. 

Whether in any particular case a person is an agent of the candidate is a question of 
fact to be determined from all the circumstances of the case. 

Art. 196 of the Cyprus Courts of Justice Order, 1 882 (requiring corroboration of the 
evidence of a single witness) does not apply to the trial of an election petition. 

Constantinides v. Bishop of Kition (1907) 57. 

3.^Election law— Cyprus Legislative Council Order, 1882, Art. 14 — 
Disqualified person sitting and voting in Council. 

A person unseated on an election petition on the ground of corrupt practices by 
his agents and subsequently re-elected in pursuance of a fresh writ is not within any 
of the classes of disqualified persons against whom a penalty can be recovered for 
sitting and voting as a member of the Legislative Council under Art. 14 of the Cyprus 
Legislative Council Order, 1882.' 

Phoiniefs v. TJieodotoii (1907) 64. 

4._Election petition— Cyprus Legislative Council Order, 1882, Art. 15 — 
Costs — Application of English law. 

The adjudication of an election petition, for the purpose of the application of English 
law, includes the adjudication of the costs incidental to it. 

The English law and regulations are to be applied in principle "so far as practi- 
cable," but in determining the costs to be allowed the taxing officer may take into 
consideration local circumstances. 

Sozos V. Araouzos (1907) 65, 
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EQUITABLE PRINCIPLES. — 1.— Equitable rule against unconscientious 
advantage — Gift in consideration of marriage — unregistered transfer — 

Prospective damages. 

The Defendant in consideration of the Plaintiff S. marrying his daughter the Plaintiff 
K. agreed that the Plaintiff S. should have the use and enjoyment of certain Arazi 
Mirie properties during his (the Defendant's) lifetime. It was understood that the 
propei-ties should not be registered in the name of 8. Some time after the marriage 
the Defendant resumed possession of the properties and repudiated the agreement. 

Held : that the Plaintiff S. was entitled to damages. 

Held further : that the measure of damages was the capitalised annual value of the 
properties calculated on the basis of the actuarial expectation of life of the Defendant. 

Damages may be calculated prospectively. 

The equitable rule against unconscientious advantage considered. 

Where the owner of immovable property, in return for good consideration moving 
from another person enters into an agreement purporting to transfer the possession of 
the property to that other person, and afterwards by his own deliberate act in breach 
of the agreement dispossesses him, the Court will on equitable principles compel him 
to make compensation to the person dispossessed. 

Haji Pascali v. Haji Togli (1907) 76. 

2. — ^Equitable rule against unconscientious advantage — ^Verbal lease — 
Improvements by lessee — Dispossession by lessor — ^Right to compensation. 

Where a lessee, who in reliance on a verbal lease has expended money on the improve- 
ments of the leased property is dispossessed by the lessor, and the lessor thus reaps 
the benefit of the lessee's improvements, the lessee is entitled on equitable grounds to 
be repaid by the lessor the value of the improvements. 

The Defendants verbally leased to the Plaintiffs 114 donums of uncultivated land 
on terms that they should cultivate it and enjoy the produce until the harvest of the 
following year, when they were to pay a rent of 2s. a donum. The Plaintiffs cleared 
and double-ploughed the land, and the Defendant, before the Plaintiffs had derived 
any benefit from the property, sold it to a purchaser, who ejected the Plaintiffs. 

Held : that the Defendant must repay toj^the Plaintiffs the amount expended on the 
property. 

KouhoulU V, Hamid Bey (1 907) 85. 

EVIDENCE. — Burden of proof — ^Boundary dispute between persons claiming 
under registered title — ^Presumption in favour of possession. 

See Possession. 

Corroboration — Cyprus Courts of Justice Order, 1882, Art. 196. 
See Criminal proceduee 2. 

EXECUTION. — 1. — ^Registration of judgment-Property previously mortgaged 
— Sale by mortgagee — Application of surplus proceeds — Civil Procedure 
Law, 1885, Sees. 56, 61. 

A judgment creditor who has placed a memorandum of judgment on the property 
of his judgment debtor which was subject to a mortgage, has no special rights over 
the proceeds of the sale of the property when sold by the mortgagee. 

Haralamho %\ Cazamia (1892) 2 C.L.R., 52, followed. 

PMlotheus V, Petri, Ex parte Ghristodoulou (1905) 21. 

2. — "Final judgment" — Part only of judgment final — Partial execution — 
Attachment of debts — Order — ^Pinal judgment. 

A judgment may be a final judgment even though only part of it consists of a final 
order, and the remainder gives directions as to matters to be worked out in subsequent 
proceedings. 

Execution may be based separately upon so much of a judgment as consists of a final 
order for the payment of money. 

Saji Hussein v. Bessim Effendi, Ex parte Shefki Effendi (1907) 69. 
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3. — Judgment against joint debtors — ^Right to levy on property of 
either— Civil Procedure Law, 1886, Sec. 9. 

The effect of a judgment against two debtors jointly is that each of them is liable 
to pay the whole amount, and execution can be issued against either accordingly. 

Id. 

4. — Attachment of debts — Ex parte application — "Final order affecting 
interests " — Order XX, rule 2. 

An order attaching a debt due to a judgment debtor is not "a final order affecting 
his interests " within the meaning of Order XX, rule 2, and may be made ex parte 

Id. 

6. — Ham of Sheri Court — ^Declaration interpreting will — Application to 
District Court for confirmatory declaration— Civil Procedure Law, 1886, 

Sec. 95. 

The Sheri Court, in the exercise of its jurisdiction relating to the administration of 
estates of deceased Moslems, having issued an Ham that under the will of a deceased 
Moslem the Plaintiff was entitled to one-third of the estate of the testator, the Plaintiff 
applied under Sec. 95 of the Civil Procedure Law, 1885, that the Court should give a 
judgment in the form of a declaration that the Plaintiff was entitled to one-third of 
the immovable property of the deceased. 

Held : that the Court could not upon an application under that section give such 
a judgment. 

Semble : the Land Registry Office would be justified in giving effect to such an 
Ilam without any order from the District Court. 

Sliefki Effendi v. Rebia Hanoum (1905) 5. 
FRENCH LAW.— Interpretation of Codes based on French model. 

Per Bertram, J. : In the Commercial Code the Turkish legislator has enacted what 
is on the face of it intended to be an application to Turkey of the French Code de 
Commerce. Where the words which he uses are capable of two constructions, and one of 
those constructions can be harmonised with the scheme of the French Code, while the 
other is out of harmony with that scheme, that the former of the two constructions is to 
be preferred. 

In re Talliadorou (1907) 101. 

GOVERNMENT. — Government, claim against — Procedure — In respect of what 
matters actions against the Covemment can be heard — Cyprus Courts of 
Justice Order, 1882, Sec. 44 — ^Form of claim — ^Porm of judgment. 

In an action against the Government " the King's Advocate " is the Defendant and 
not the person who happens to fill the office at the time the action is brought. 

The claim against the Government should be for a declaration of the Plaintiffs right. 

The Government cannot be sued for damages for an alleged wrong. 

The Court will not grant an injunction against the Government. 

The Plaintiff was the owner of a field traversed by a public right of way. The 
Government made a road across the field broader than the old path. The District 
Court on the application of the Plaintiff issued an injunction against the Government. 

Held (by the Supreme Court): that the judgment in such a case should be declara- 
tory only. 

The procedure in a petition of right explained. 

Haji Ahmed Effendi v. Rees-Davies as King's Advocate (1905) 29. 

IMMOVABLE PROPERTY.— l.—Arazi Mirie— Permission to build— Addition 
to buildings — ^Land Code, Art. 31. 

Where the mutessarif of Arazi Mirie has obtained pei mission to build and has erected 
the buildings for the erection of which leave was given, he cannot add to those buildings 
without obtaining a firesh permission. 
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Defendant S. L., registered owner of Arazi Mirie, obtained permission to build, and 
having erected certain buildings sold part of the property to Defendant A.S. Defen- 
dants then proceeded to erect other buildings. In Defendant A.S.'s qochan the property 
was described as Arazi Mirie, but in an unsigned Greek version on the back it was 
described as mulk. 

Held : that the land must be taken to be Arazi Mirie and that the Defendants 
were not entitled to erect further buildings without a further permission from the 
Government. 

Kmg's Advocate v. Fieri Petrides' heirs (1904) 6 C.L.R., 94, followed. 

King's Advocate v. Loizo (1905) 15. 
2. — ^Arazi Mirie — ^Life interest — ^Registration. 

The question, whether with the consent of the Government a grant of a life interest 
in Arazi Mirie would be entitled to registration, reserved. 

Haji Pascali v. Haji Togli (1907) 76. 
3. — ^Double Registration — ^Estoppel. 

The owner of land duly registered is entitled to that land, although there may be 
another registration for it, unless, by reason of something he has done or otherwise, 
he is estopped from asserting his right. 

C.P. was registered for land as Arazi Mirie. He gave part of this land to his son 
C.C. and at the Emiak Yoqlama C.C. was registered for this part as mulk. The 
registration in the name of C.P. remained uncorrected. In an action between persons 
claiming respectively under C.P.'s and O.C.*s registrations. 

Held : that the person claiming under C. C.'s registration must prevail. 

Nicolaides v. Kotiri (1906) 7. 

4. — Registration — Additions and alterations to buildings after registra- 
tion — ^Necessity for new registration — ^Law of 28 Rejeb, 1291. 

A qochan inaccurate in the description of the quantity of the property registered 
may be a good document of title to whole property. 

Mere additions which have become part of a building properly identified by qochan 
are covered by the qochan. It is not necessary to take out a new qochan or to amend 
the old one. 

L. being registered for a one-roomed house and yard, added to the house a room and 
veranda, without making any alteration in the registration, and subsequently mortgaged 
the property. In the mortgage the property was described as a house and yard, and 
the quantity as one room. 

The property was sold by the mortgagee and bought by the Plaintiff, and the same 
description was inserted in the auction bill and the Plaintiff's qochan. 

Held : that the Plaintiff's qochan covered the new room and veranda. 

" Per Hutchinson, C.J. : The registration of a house covers the 
hoiase as it exists for the time being, with any alterations or addi- 
tions that have been made ; and where the registration states the 
number of rooms of which the house consists, that statement is, 
unless a contrary intention appears, merely descriptive ; and an 
inaccuracy in the description is immaterial, provided the property 
is clearly identified." 

"Per Tyser, J.: Considering the object of the law and the 
practice observed in carrying out the law I am of opinion that the 
true rule is as follows : — 

1. If the property is properly identified by statement of its 
kind and the number of objects of that kind and its boundaries, 
inaccuracy as to the quantity of one or all of those objects does 
not prevent the registration being good for the property so iden- 
tified, whether the quantity described is greater or less than the 
true quantity of such object, 

I 
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2. If the qnantity of the property is increased or diminished by 
alterations subsequent to the registration, as long as the property 
is the same as the property registered as regards kind and number 
of things of that kind, and the boundaries are not altered, the 
registration is sufQcient to cover the additions and alterations, 
unless such additions and alterations are separately registered." 

Macario Hieromonacho v. Haji Christodoulo (1905) 9. 

Begistration — ^Aoquisition of right to registration by prescription — ^Land 

Code, Art. 20— Mejelle, Art. 1660. 

See Pbssobipttok 8. 

Registration — Abandonment of possession by person entitled to registra- 
tion — Effect on right to registration. 
See Pbesobiption 3. 

6. — Unregistered transfer — Breach of agreement— Test of right of 
damages — Intention of parties to observe Registration Laws. 

" The principles on which the Court deals with these informal 
transfers of property have been considered in a great number of 
cases. 

"On the one hand it has been decided that where two parties 
agree for the sale of a property and for the registration of the sale, 
and one party refuses to carry out the agreement, damages can be 
recovered by the other for the breach. George Gliacalli v. Kal- 
lourefia (1895) 3 C.L.R., 246. 

"On the other hand it has been equally clearly decided that 
where there has been an agreement to sell and the purchaser has 
been put into possession, but the facts show that neither party 
intended to register, then if either party, whether vendor or 
purchaser, subsequently repudiates the transaction, the Court will 
decline to give damages to the other for the breach of such a 
contract. Michael Oavrilidi v^ Sava Oeorghi (1895) 3 C.L.R., 
140." 

Haji Pascali v. Haji Togli (1907) 76. 

6. — ^Unregistered transfer — Gift in consideration of marriage — ^Disposses- 
sion of children after marriage — Right to compensation — ^Equitable rule 
against unconscientious advantage — ^Damages. 

The following subjects considered — 

(1) The history of the development of the equitable rule protecting an registered 
purchaser from eyiction except on terms of restitution of the purchase moneys. 

(2) The application of the rule to agreements for dower where the gift of the pro- 
perty is not perfected by registration. 

(3) The legal nature of the damages awarded in such cases. 

Haji Pascali v. Haji Togli (1907) 76. 
See Equitable pbinciples 1. 

Unregistered transfer — Document of gift — Perfecting of title by 

prescription. 
See Pbbsobiption 3, 
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7. — ^Lease — Necessity for written cor tract — ^Law of 10 Rebi-ul-Ewel, 
1291 — Improvements by lessor under verbal lease — Right to compensa- 
tion — ^Equitable rule against unconscientious advantage. 

A lease of immovable property must be ia writing; if not in writing it is invalid 
and cannot be enforced either specifically or by damages. 

The Law of 10 Rebi-ul-Evvel, 1291, explained. Tritofides v. Nicola (1900) 5 C.L.R., 31 
distinguished. 

Where, however, a lessee, who in reliance on a verbal lease has expended money on 
the improvement of the leased property, is dispossessed by the lessor, and the lessor 
thus reaps the benefit of the lessee's improvements, the lessee is entitled on equitable 
grounds to be repaid by the lessor the value of the improvements. 

The Defendants verbally leased to the Plaintiffs 114 donums of uncultivated land 
on terms that they should cultivate it and enjoy the produce until the harvest of the 
following year, when they were to pay a rent of 2s. a donum. The Plaintiffs cleared 
and double-ploughed the land, and the Defendant, before the Plaintiffs liad derived any 
benefit from the property, sold it to a purchaser, who ejected the Plaintiffs: 

Held : that the Defendant must repay to the Plaintiffs the amount expended on the 
property. 

KouJcoulU V, Hamid Bey (1907) 85. 

8. — Boundaries — Adjoining proprietors each claiming under qochan — 
Burden of proof— Possession. 

Where there is a dispute as to boundaries between two adjoining proprietors, both 
claiming under qochans, each of which is consistent with the claim of the person 
holding under it and where one of the parties is in possession of the land in dispute, 
the onus lies upon the party seeking to disturb that possession to establish his claim 
to the satisfaction of the Court. 

" In dealing with all property, but more especially with im- 
movable property, the law prima facie protects possession — unless 
that possession can be shown to have been acquired by force, by 
stealth or by permission, as against the person impeaching it. 

" In this country the Courts will assert this same principle in 
protection of persons in possession under a title which the Court 
recognises — ^that is to say — ^persons holding under a registered title." 

INFANT. — Infant litigant — Appointment of guardian ad litem. 

See Peactice 6. 

JURISDICTION. — 1. — Slier i Court — Administration of estates — Power to 
decide on validity of will — Courts of Justice Order in Council, 1882, 
Art. 21 — "Religious matter" — Infants' Estates Administration Law, 

1894, Sec. 47. 

The Qadi, administering the estate of a deceased Moslem, one of whose heirs was 
absent from Cyprus, found that the Plaintiff was entitled to one-third of the estate 
under a will of the deceased. 

Held : that the Qadi had jurisdiction to adjudicate on the validity of the will for 
the purposes of administering the estate. 

Shefket Effendi v. Bebia Hanoum (1905) 5. 

2. — Sheri Court — Cyprus Courts of Justice Order, 1882, Sec. 21 — ^Law 7 

of 1894, Sec. 47 — "Religious matter" — ^Administration of orphans' 

estate — Question arising after close of the administration — ^Property 

wrongfully excluded from inventory — Conclusiveness of inventory. 

The District Court has jurisdiction to entertain a claim made by a Moslem orphan, 
whose property has been administered under the supervision of the Sheri Court, against 
his guardian after the termination of the guardianship in respect of property wrongfully 
withheld by the guardian, and not included in the inventory made by the Qadi, or 
t)ie accounts rendered by the guardian, 

I 2 
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When the accounts of a gnardianship have been rendered and the guardianship closed, 
the functions of the Sheri Court are discharged. 

The inventory made by the Qadi for the purpose of the administration of the estate 
of a Moslem orphan is not conclusive as to the property comprised in the estate. 

Semble : the determination of the Sheri Court with reference to any particular item 
included in the inventory is conclusive. 

The Defendant was appointed by the Sheri Court as guardian of the Plaintiffs, the 
minor daughters of his deceased brother, for the purposes of administering the property 
inherited by them from their father. The usual inventoiy was made by the Qadi for 
the purpose of the administration of the property, and on the PlaintifEs attaining 
pubCTty the Defendant rendered an account of the property comprised in the inventory 
and the guardianship was closed. Subsequently the Plaintiffs sued the Defendant in 
the District Court in respect of certain property not included in the inventory, which 
they alleged belonged to them by inheritance from their father, and was wrongfully 
withheld by the Defendant, claiming their respective shares of the property and an 
account of its administration since the death of the deceased. 

Held : that the District Court had jurisdiction to entertain the claim. 

Hatije Hanoum v. Irikzade (1906) 37. 

3. — ContTaot made abroad — Agreement to oust jurisdiction of Court — 
Breach within jurisdiction — Right of action. 

Parties to a contract cannot by agreement oust the Courts of Cyprus of the jurisdic- 
tion vested in them. 

A Bill of Lading, signed at Alexandria, stipulated that all actions arising out of the 
contract contained in the Bill of Lading should be tried before the Greek Consular Court 
at Smyrna. The goods referred to in the Bill of Lading were delivered short in 
Cyprus. 

Held : that the Cyprus consignee could sue on the Bill of Lading in Cyprus. 

Nivogosian v. The Phoceenne SS. Co. (1907) 51. 

LAND CODK — ^Art. 20— Prescription— Eflfect of ten years' occupation of 
Arazi Mirie — Title to registration. 
See Peescription 2. 

Art. 81 — ^Buildings of Arazi Mirie — ^Permission to build — ^Addition to 

buildings without permission. 

See Immovable pboperty 1. 

Art. 124 — Water rights — ^User of public river — Immemorial mutual 

dealings. 
See Water. 

LAWS. — 1. — Interpretation — Imperative or directory provision — ^Education 

Law, 1905, Sec. 19. 

By Sec. 19 of the Education Law, 1901, the presiding officer in making his report 
of the election of a school committee is required to state the number of tax-paying 
inhabitants attending the meeting. 

Held : (^SemJtle) that on the true construction of the law the provision was impera- 
tive and not directory merely and that consequently a report not complying with this 
provision was not a " report " within the meaning of the law. 

Committee of the Greek-Christian Schools of Nicosia v. Theodotou 

(1906) 35. 

2. — Interpretation — Obsolescence — ^Law ignored in practice still of force. 

"Per Tyser, C.J.: The fact that cases have been tried and 
decided since the passing of the law in which no mention was made 
of the law either by the parties or the Court is no authority for 
saying that the statutes have no effect. There is no decision as to 
their effect and the laws cannot be repealed by being ignored." 

Haji Ahmst v. Hassan (1906) 42, 



Digitized by 



Google 



117 

3. — ^Laws in force in Cyprus — Cyprus Courts of Justice Order in Council, 
1882, Arts. 3 and 23— Publication of Laws— Law of 25 Bebi-ul-Akhir, 

1289. 

All laws of general application appearing by the Destur to have been in force in 
the Ottoman Empire on the 13th July, 1878, are presumed to have been in force in 
Cyprus on that date, unless the contrary is proved. 

Koukoiilli V. Hamid Bey (1907) 85. 

4. — Conflict of laws — ^Foreign action — ^Presumption that foreign law 
identical with local law — Cyprus Courts of Justice Order, 1882, Art. 24. 

In a foreign action the Courts apply English law. 

Where in a contract sued on in a foreign action it appears that the parties intended 
that some law other than English law should govern the contract that law will be 
applied. 

In the absence of proof that the foreign law differs from the English law it will be 
presumed to be the same. 

Nivogosian v. The Phoceenne SS. Go. (1907) 51. 

LAWS JUDICIALLY CONSIDERED. 
I. TURKISH LAWS. 
Commercial Code. 

See Commercial Code. 

Appendix to Commercial Code. 

See Commercial Code. 



Land Code. 
Mejelle. 
Penal Code. 



See Land Code. 



See Mejelle. 



See Criminal Law. 



7 Shaban, 1276 (Tapu Senned Regulations). 

See Prescription. 

29 Sheval, 1287 (Vilayets Law). 
Assembly of elders — ^Village Commission. 

See Malicious injury. 

25 Rebi-ul-Akhir, 1289 (Publication of Laws). 

Election petition — ^Application of English law for time being — ^No neces- 
sity for publication. 
See Election Law 2. 

Laws in force in Cyprus — General presumption that all general laws in 

Destur published in Cyprus. 

See Laws 3. 
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10 Rbbi-UL-Evvbl, 1291 (Leases of immovable property). 

Necessity for written contract. 

See Immovable pbopepty 7. 

II. CYPRUS LAWS. 

10 OF 1885 (Civil Procedure Law, 1885). 

Sec. 8. — ^Ex parte order — Declaration of bankruptcy — ^Evidence. 
See Commercial Code 6. 

Sec. 9 — Judgment against joint debtors — Right to levy on property of 

either. 
See Execution 3. 

Sec. 56 — ^Registration of judgment — Property previously mortgaged — 
Sale by mortgagee — ^Application of surplus proceeds. 

See Execution 1. 

Sec 95. — Ham of Sheri Court — Declaration interpreting will — ^Application 

for confirmatory declaration. 

See Execution 5. 

4 OP 1886 (Immovable Property Limitation Law, 1886). 
Sec. 3 — ^Effect of registration on prescription. 

See Prescription 1. 

6 OF 1894 (Malicious Injury to Property Law, 1894). 
Sec. 2 — ^Notice of injury — Village Commission. 

See Malicious Injury. 

7 OF 1894 (Infants' Estates Administration Law, 1894). 

Sec. 47 — Sheri Court— Administration of estate of deceased Moslem- 
Power to determine^validity of will. 
See Jurisdiction 1. 

Sec. 47 — Sheri Court — ^Administration of estate of orphan Moslem — 
Question arising after close of administration — Conclusiveness of Qadi's 

inventory. 
See Jurisdiction 2. 

5 OF 1905 (Education Law, 1905). 

Sees. 19-20— Election of School Committee— Report of presiding officer. 

See Education, 

MALICIOUS INJURY. — Notice of injury— Mukhtar and Commission^Law 

of Vilayets, Art. 58. 

The provisions of Sec. 2 of the Malicious Injury to Property Law are sufficiently 
complietl with if a notice given to one member only of the Commission by the petitioner 
reaches all the members. 

The terms "assembly of elders," "village commission," "Mukhtar and Azas," 
considered and explained. 

In re petition of Hajl Sophia (1905) 17. 
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MAXIMS. — ^^Ex turpi causa non oritur actio." 

Kalava v. Bassiliou (1907) 67. 

^^Nemo allegans turpitudinem suam est audiendus." 

Id. 

MEJELLE. — Mejelle not intended to supersede early authorities — Utterances 
of Prophet and the Imams — Use in interpretation of Mejelle. 

Per Bertram, J. : The Mejelle was not intended to supersede the earlier authorities. 
The utterances of "the Prophet" as recorded in the Koran and elsewheie and those of 
his earliest exponents the Imams, are still part of the law of Cyprus and the articles 
of the Mejell^ are to be construed in the light of those utterances. 

Jassonides v. Kyprloti (1907) 83. 

Arts. 1028-1035— Pre-emption. 

See Pre-emption. 

Art. 1198 — ^Neighbour's rights — "Excessive Damage" — Act complained 
of in itself a trespass. 

See Nuisance. 

Arts. 1238-1239— Public river— " Memluke." 

See Water. 

Art. 1266 — ^Public river — ^Eight to construct dam or mill. 

See Water. 

Art. 1453 — Ratification — Agent exceeding instructions — Personal 

responsibility. 
See Agency. 

Art. 1485 — Ratification — Agent exceeding instructions — Personal 

responsibility. 
See Agency. 

Art. 1610 — Acknowledgment given in pursuance of conspiracy to break 
the law — "Ex turpi causa non oritur actio." 

See Contract. 

Art. 1660 — ^Prescription of mulk immovable property — ^Unregistered 

transfer — Perfection of title by occupation. 

See Prescription 3. 

Right to registration as result of occupation for period of prescription — 
Acquisitive prescription. 
See Prescription 2. 

Art. 1663 — ^Prescription — ^Excuses — Absence — Immateriality of absence 

of defendant. 

See Prescription 4. 

Art. 1674 — Prescription — ^Admission and avowal in presence of Judge. 

See Prescription 4. 

Art. 1675 — Prescription — Public river — Regulation of user by 

immemorial mutual dealings. 

See Water. 
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NUISANCE. — Neighbour's rights — ^Excessive damage — Mejelle, Arts. 119S 

and 1200. 

It is not necessary to prove excessive damage when ther« is a trespass on the property 
of another. 

The Defendants built a house, the drip from the roof of which fell on the threshing 
floor of the Plaintiff. The Plaintiff did not prove excessive damage. 

Held : that the Plaintiff was entitled to an injunction to restrain the Defendants from 
allowing the drip to continue. 

Semblb, per Tyseb, J. : It is only necessary to prove " excessive damage " when the 
act complained of is done by the neighbour on the neighbour's own property and is not 
in itself a trespass. 

Ibrahim v. Suhhi (1905) 23. 



ORDERS IN COUNCIL. 

I. COURTS OP JUSTICE ORDER IN COUNCIL, 1882. 

Art. 3 — ^Laws in force in Cyprus — " Ottoman law " — ^Laws published at 

date of British occupation — Presumption of publication. 

See Laws 3. 

Art. 3 — "Action" — ^Bankruptcy petition. 

See Peaoticb 3. 

Art. 21 — Sheri Court — Administration of estates — Power to determine 

validity of will — " Religious matter." 

See Jurisdiction 1. 

Art. 21— Sheri Court— Administration of estates of orphan Moslem — 
Question arising after close of administration — Conclusiveness of Qadi's 

inventory. 
See Jurisdiction 2. 

Art. 23— Laws in force in Cyprus — "Ottoman law" — Publication of 

laws — ^Presumption of publication. 

See Laws 3. 

Art. 24 — Foreign action — Application of English law — Rule of English 

law that case governed by law intended by parties — Presumption of 

identity of foreign and local law. 

See Laws 4. 

Art. 31— Appeal to Supreme Court — "Action" — ^Bankruptcy petition. 

See Practice 3. 

Art. 44 — Claim against the Government — Procedure — Cases in which it 

lies— Title of action— Form of judgment. 

See Government. 

Art. 48 — Summary conviction — ^Necessity of consent of accused to summary 

trial appearing on the record. 

See Criminal Procedure 3. 
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Art. 108 — ^Bail^Discretion of Magistrate. 

See Criminal Pbooedube 1. 

Art. 109— Bail— Discretion of Magistrate. 

See Criminal Procedure 1. 

Art. 196 — Corroboration — ^Need not implicate accused. 

See Criminal Prooedure 2, 

Art. 196 — Corroboration — ^No application to trial of election petition. 

See Election Law 2. 

II. LEGISLATIVE COUNCIL ORDER, 1882. 

Art. 14 — ^Disqualifications — ^Person unseated on election petition. 

See Election Law 3. 

Art. 15 — Election petition — Application of English law — ^English 

procedure — ^Personal signature of petition. 

See Election Law 1. 

Art. 15 — ^Election petition — ^'Law in force in England for the time being." 

See Election Law 2. 

Art. 15 — ^Election petition — Application of English law — Costs. 

See Election Law 4. 

POSSESSION. — Immovable property — ^Boundary dispute between persons 
claiming under registered title — ^Burden of proof. 

Where there is a dispute as to boundaries between two adjoining proprietors, both 
claiming under qochans, each of which is consistent with the claim of the person holding 
under it, and where one of the parties is in possession of the land in dispute, the onus 
lies upon the party seeking to disturb that possession to establish his claim to the satisfac- 
tion of the Court. 

" In dealing with all property, but more especially with 
immovable property, the l^.w prima facie protects possesion — unless 
that possession can be shown to have been acquired by force, by 
stealth or by permission, as against the person impeaching it. 

"In this country the Courts will assert this same principle in 
protection of persons in possession under a title which the Court 
recognises — ^that is to say — persons holding under a registered title." 

Haji Sava v. Mariolou (1907) 89. 

PRACTICE. — 1. — Settlement of issues — Omission to traverse allegation — 
Admission — Order VIII, rules 3, 15. 

Where at the settlement of issues one party neglects to admit or deny any fact alleged 
by the opposite party that fact is to be taken as proved unless by consent or leave of 
Court permission to dispute that fact is obtained. 

Nivogosian v. PhocSenne SS. Co. (1907) 51. 

Settlement of issues — Claim of antique right — Necessity of pleading facts 

on which claim based. 
See Water. 



Digitized by 



Google 



122 

1^.— Sx parte procedure — '^ Final ord«r afboting interests" — Order XZ, 

rule 2. 

An order attaching a debt due to a judgment debtor is not " a final order affecting his 
interests " within the meaning of Order XX, rule 2 and may be made ex parte. 

Haji Hussein v. Bessim Effendi. Ex parte Shefki Effendi (1907) 69. 

Ex parte procedure — ^Declaration of bankruptcy. 
See Commercial Code 6. 

8. — ^Appeal — ^Bankruptcy petition — Cyprus Courts of Justice Order in 
Council, 1882, Art. 31— " Action." 

An appeal lies to the Supreme Court against a refusal to declare a debtor a bankrupt. 

In re TaUiadorou (1907) 97. 

4. — ^Appeal — ^Time for appeal — ^Leave to appeal — ^Extension of time — 
Order XXI. rules 1, 7 and 9. 

Leave to appeal from a judgment of a District Court must be sought and obtained in 
time to allow the Appellant to lodge notice of appeal and serve copies on the parties 
within four months of the judgment. 

The period of four months prescribed by Order XXI, rule 7 runs from the date of the 
pronouncement of the judgment. 

Malamatenio v. Irikzdde (1907) 55. 
5. — ^Frivolous and vexatious action — Claim for bare declaration. 

The Courts will not entertain an action for a bare declaration, where no damages, 
injunction or other relief ii claimed, and where effect can only be given to the declaration 
by further proceedings against persons not parties to the action. 

The Plaintiff claimed against the Defendant a declaration that a report of the result of 
an election made by the Defendant as presiding officer under Sec. 20 of the Education 
Law, 1905, was invalid. No damage, injunction or other relief was asked for. 

Held : that the action was frivolous and vexatious and ought to be dismissed. 

Theodotou v. Philothem (1906) 41. 
6. — Guardian ad litem — Order IX, rule 7 — Infant — ^Defendant. 

Where it appears that the Defendant to an action is a minor, the Court should appoint 
a guardian for the purposes of the action. 

If the Defendant is a Mussulman it is not necessary that application should be made to 
the Qadi for the appointment of such guardian. 

Hasib Bey v. Salih (1905) 24. 

7. — Bankruptcy Rules, 1894, 1, 3 — ^Provisional adjudication. 

The Bankruptcy Rules, 1894, do not authorise a provisional adjudication, but they are 
consistent with an ex parte adjudication. 

In re Shira (1907) 91. 
See Commercial Code 6. 

8. — Injunction — Infringement of legal right — ^Right to injunction even 
where damage merely nominal. 

A person is entitled to an injunction to restrain an infringement of a legal right, even 
though he does not prove any substantial pecuniaryidamage. 

Haji Michael v. Georgiades (1905) 1. 

Foreign action — ^Application of English law — Rule of English law that 

case to be.governed by law intended by parties. 

See Laws 4. 
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Costs. 

See Ck)STS. 

Execution. 

See Execution. 

Claim against Oovernment. 

See GOVBRKMKNT. 

PBE-EMPTION. — 1. — ^Pirst claim — ^Necessity for credibility of informant or 
belief in report — Time for making second claim — ^Reasonable interval — 
Mejelle, Arts. 1028, 1029, 1030, 1033. 

A person entitled to a right of pre-emption does not lose that right by not immediately 
making the first claim as soon as he hears a report of the sale, unless he either : 

(1) Actually believes the report, or 

(2) Beceiyes it from a person reasonably entitled to credence. 

It is not necessary that the " second claim " should be made at the first available oppor- 
tunity after the " first claim." It is sufficient if it is made within such an interval as is 
reasonably necessary for the purpose in view of all the circumstances of the case. 

Jassonides v. Kyprioti (1907) 80. 

2. — ^Second claim — Taleb taqrir ve ish-had — ^Excessive delay — ^Mejelle, 

Art. 1033. 

An interval of fourteen days between the first and the second claim held an unrea- 
sonable delay. 

Houry v. Sabba C1905) 84. 

3.— Second claim— Taleb Taqrir ve Ish-had— Mejelle, Art. 1030. 

The law does not require that the second claim to exercise a right of pre-emption 
(taleb taqrir ve iih-had) should be made in the vicinity of the property sold if it is made 
in the presence of the purchaser. 

Yossi/v. Nami Effendi (1905) 28. 

Form of order to secure registration by plaintiff and payment of his costs 

by defendant. 

Jassonides v. Kyprioti (1907) 84. 

PRESCRIPTION.— 1.— Immovable Property Limitation Law, 1886— Effect of 

registration on prescription. 

A.K. was the registered owner of immovable property (assumed for the purpose of the 
judgment to be Mulk). M.M. had enjoyed undisputed adverse possession of the property 
for over 15 years. The evidence showed that A.K. was not lawfully entitlil to be 
registered. 

Held (per Tysbb, C.J.) : that an action by A.K. against M.M. for the recovery of 
the property was not maintainable. 

" Any person who wishes to take advantage of the law must not 
only be registered but have a right to be registered. When a person 
claims to have a right superior to that acquired by occupation for 
the prescribed time he must at all events prove that right — ^that is 
to say — he must prove not only that he is registered but that he has 
a right to be registered. Registration alone is not sufficient." 
The effect of the Immovable Property Limitation Law, 1886 (No. IV of 1886) 
considered. 

The case of Alt JtJffendi Hassan v, Haji Paraskevou Sava (1892) (2 C.L.R., 58) 
commented on. 

Semble : A person, who being entitlid to be registered as the owner of immovable 
property, has obtained registration within the period of prescription is entitled to recover 
possession of the property even against a person who has been in occupation of the pro- 
perty for the period of prescription. 

Sbmblb : liaw IV of 1886 was intended to alter the law as laid down iu Mehnied v, 
Kosmc (1884) I C.L.R., 12. 

Haji Ahrned v. Hassan (1906) 42. 
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2. —Acquisitive prescription — Right to registration acquired by occupa- 
tion—Land Code, Art. 20— Mejelle Art. 1660— Tapu Regulations, 

7 Shaban, 1276— Law of 28 Rejeb, 1291. 

Per Tyseb, CJ^.: The effect -of the different decisions on these laws may be summed 
up as follows : — 

1. Sec. 20 of the Land Code and Art. 1660 of the Mejell6 which fix a limit of time 
within which the owner of real property of the kinds therein mentioned must sue 
for its recovery, confer upon a person who has been in possession for that time a 
statutory title to the land, and a right to be registered for it. 

2. By virtue of Art. 1 of the Regulations for Tapu lands and Art. 1 of the Law of 
28 Rejeb, 1291, the statutory title so acquired, until perfected by registration, does 
not confer any right which can be enforced in a Court of Law, except the right to 
claim a declaration of right to registration as against another and to have any 
existing registration set aside and an injunction to take effect upon registration. 

Haji Ahmed v. Hassan (1906) 42. 

3. — Immovable property — Unregistered gift — Adverse possession — 

Mejelle, Art. 1660 — ^Renunciation of prescription — Abandonment. 

Possession for the period of prescription under a gift of immovable property not 
perfected by registration does not operate to supply the defect of want of reglsti^tion 
so as to give a good title to the donee, unless such possession is maintained adversely to 
the donor, and is of such a nature as to exclude the donor continuously and substantially 
from the enjoyment of the property. 

A mere occasional and permissive user by the donor would not necessarily interrupt 
the prescription. 

By the Court : (Obiter). If a person, who is entitled to set up a prescriptive right 
against another person renounces his prescription, whether expressly or by implication, 
he cannot afterwards reassert the prescription against the person in whose favour he has 
renounced it. * 

Sbmble : If a person who by prescription has acquired a right of registration to mulk 
immovable property deliberately abandons that property without any intention of 
returning to it he cannot afterwards assert his right to registration as against a person 
who subsequently assumes possession of it. 

A father by two successive documents in 1877 and 1893, purported to give to his 
daughter a room in his house. After- the gift he made some small and occasional use 
of the room and also for some time actually lived in it. The daughter used the room up 
to her father's death in 1893, and soon afterwards pulled down the rafters and for several 
years down to the date of the action made no further use of it. 

Held : that she had pot acquired a prescriptive right to registration. 

Mourmouri v. Haji lanni (1907) 94. 

4. — Absence of defendant— Mejelle, Arts. 1663, 1674 — Admission and 
avowal of the debt— Withdrawal of plea of payment during hearing. 

A prescription is not interrupted by the absence of the Defendant in a foreign country 
Absence of the Plaintiff is alone material. 

At the issues in an action upon an acknowledgment the Defendant admitted the 
acknowledgment, but pleaded (1) prescription, (2) payment through a person since dead. 
At the hearing the plea of payment was withdrawn. 

Held : that it was not incumbent on the Court, upon the withdrawal of the plea, 
to call upon the Defendant to state explicitly whether apart from prescription the debt 
was due or not. 

The withdrawal of the plea under such circumstances was not in itself an explicit 
admission and avowal within the meaning of Art. 1674 of the Mejelld, so as to 
neutralize the effect of the prescription. 

Chaoush v, Lapierre (1907) 72. 

Public river — No power to acquire prescriptive rights — Regulation of 

user by immemorial mutual dealings. 

See Watbb. 
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REGISTRATION. 

See Immovable peopbbty. 

SHERI COURT. 

See JUBISDICTION. 

SHERI LAW. — Early authorities — Utterances of the Prophet and the 
Imams— Use in interpretation of Mejelle. 

" Per Beetkam, J.: The Mejell^ was not intended to supersede the early authorities. 
The utterances of '* the I'rophet " as recorded in the Koran and elsewhere and those of 
his earliest exponents the Imams, are still part of the law of Cyprus and the nrticles of 
the Mejelle are to be construed in the light of those utterances." 

Jassonides v. Kyprioti (1907) 83. 

SHIPPING. — Carriage by sea— Goods transhipped at foreign port — "Shippers 
or owners risk " — Bill of lading — Consignee's right of action. 

Per Bertram, J. : Where goods are shipped from abroad to a foreign port to be 
forwarded to Cyprus " at shippers' or owner's risk," the ownei" of the goods at the time 
of transhipment has a right of action for short delivery both as undisclosed principal on 
the new contract of affreightment, and also, independently of contract, for the wrongful 
conversion of his goods. 

Nivogosian v. PhocSenne SS. Co, (1907) 51. 

WATER. — Public river, rights of public — User ab antiquo — Prescriptive 
rights— Pleading— Mejelle, Arts. 1238, 1239, 1254, 1255, 1266 and 1676— 
Land Code, Art. 124 — Injunction. 

A public river is a river which is not possessed by any person. The right of using a 
public river is as set out in the Mejelle. Where a question arises between two or more 
persons as to the right of user for irrigation, the way in which the lands of the parties 
have been irrigated from time immemorial will alone be considered. 

No one can acquire by prescription rights over a public river other than those given 
him by the law. 

When any one claims a user of the water of a public river for irrigation in excess of 
that enjoyed by the general public and based on immemorial mutual dealings between 
himself and others, he should state at the settlement of issues what are the ab antiquo 
mutual dealings with reference to irrigation as regards his own lands and those of the 
other party to the dispute. 

The Defendants claimed to have an ab antiquo right to dam the river Yalia froiii 
1st March to 1st November and take the water and use it for any purpose they wished 
and to sell it. 

Held : that the claim was one which could not be lawfully acquired by prescription. 

" There is no law under which the Defendants could acquire an 
ab antiquo right to take and sell water from a public river, nor 
would the mutual dealings between the owners of different lands 
with regard to this matter bind their successors in tittle." 

Art. 1675 of the Mejelle and Art. 124 of the Land Code must be read together and it 
was not intended by the latter to repeal the former ; the meaning of the two enactments 
is that no one can acquire by lapse of time rights over a public river beyond those lights 
which are given him by the law, but when a dispute arises between two or more parties 
at to the exercise of rights of irrigation, the way in which the lands of the parties have 
from time immemorial been irrigated will alone be considered. 

Haji Michael v. Geargiades (1905) 1. 

WILLS. — Will of Moslem— Right of Sheri Court to determine validity for 
purpose of administering estate. 

See JUBISDICTION 1, 
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WORDS, 

ENGLISH. 

**Por the time being." 

See Election Law 2. 

"Aeliglous matter." 

See JUEISDICTION 1, 2, 

"ExcesBWQ damage." 

See NtriSANCE. 

" Trader." 

See CoMMEBCiAL Code 1, 2 

''Village Commission." 

See Malioious Injubt. 

" Mnkhtar and Azas." \ 

See Malicious Injury. 

TURKISH. 

"Tnjar." 

See Commercial Code 1, 2. 
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